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Introductory 

• What: Antitrust Issues raised by new 
Intermediaries in the Digital Environment; 

• Where: music, text, audiovisual content + 
software and data sets;  

• Why: as a component of – or a correction to – 
a larger research project (Kritika and all that) 
 



The Twilight of Legacy Intermediaries and the 
Dawn of Digital Network-Driven Cooperation 

• Creativity in the New Digital Environment; 
• The Change in the Social and Technological Basis 

of Creativity: 
• Social: creators and their public, from the long 

route to the short route 
• Technological: from analogue to digital. Two 

features:  
(i) perfect, infinite & costless copies (=PIC) 
(ii) non rivalry in production and complementarity 

in re-use (=NC), 



Continued 

• The Corollaries: 
– Disintermediation: 
– From Price-based Market Transactions to 

• Digital-Network driven Cooperation and Sharing 
(Wikipedia/FOSS); and 

• Hybrid Business Models (in the long run, we will all be 
Grateful Dead, Krugman); 

• [The Normative Implication: Exclusivity is no 
longer always required; old copyright for 
legacy businesses; copyright 2.0 for the rest] 



The Missing Component : the 
Springboard for Digital Platforms 

• Cheerleader of a Putative Digital Revolution? 
• Disintermediation? Really; or is it the Emergence 

of New Intermediaries; from the “Wealth of 
Networks” to Cloud Computing? 

• Looking at the Emergence of New Powerful 
Intermediaries=Digital Platforms 
– Google; 
– Amazon; 
– Facebook; 
– Twitter; 
– And their ilk; 

 
 
 



The Dark Side of the Emerging Picture 

• PLATFORMS 
• They are not only the Nemesis of Legacy 

Business, rather they are the Heirs in Waiting; 
• have the potential to suck away all the 

creativity of cooperation and sharing;  
• And enjoy vast market power 

• In which way the antitrust issues they raise are different 
from traditional bricks-and-mortar questions? A tentative 
reply in From Chicago to Cyberspace (1996): the end of 
the factory, digital copies are i. perfect etc. (PIC); ii. non 
rival etc. (NC); 



The Antitrust Lens 
1.  Does zero marginal cost mean that winner takes all? 

– Digital=zero marginal cost? PIC at work 
2. Network externalities and Metcalfe’s law: pointing to 

the same end result? 
3. Vertical integration: 

– Exploiting dominant position in a related market: 
Google’s subsidiary having a better ranking , etc. etc.; 

– Amazon playing hardball with Hachette as it does not 
accept the former’s terms; 

but ok, we all know that; may be more important 
– not the best product, but the best algorithm; here still 

another feature of digital is at work (which one is it? Big 
data or what?) 

 



The Antitrust Lens 

4. what happens when the unilateral grant is 
withdrawn, i.e. Google maps no longer are 
open? Here NC is at work, in the reverse.  

 A brief cautionary tale: Google at the EU High Level Group on the Digital 
Libraries initiative. On eating one’s cake and having it.  

*** 
• Is the Horizon Darkening? 
• Indeed  

– The Concentratio Ratio is growing (A Taylor, 2014, 
123); 

– The Long Tail is not working 



With a Pinch of Salt 

• Let us not overdo it, becoming Prophets of Doom 
after being Cheerleaders of Progress; Market 
Power Issues are emerging, but up to a point; 

• On 1 and 2 above competing applications, 
platforms (Hovenkampf) 

• On 3:  
– Actually Amazon is losing ground to competitors in e-

books, music, movies; see its failure to carry 
Universal, FT 6/12/14; 

– antitrust remedies (antidiscrimination rules) may 
apply; 

 



What are the Intractable Issues? 

• 4: what happens if the carpet under our feet is 
taken away? 
– Private law remedies? Waiver, estoppel, laches? 

• Antitrust remedies; 
• But how does municipal (or at best regional) 

antritrust deal with global power? 
• In some way: we need a strategy for a 

different environment 
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