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Abstract: The paper deals with five conceptual problems of incompleteness (broadly understood as 
the absence of “self-sufficiency” of legal orders) that normative authorities must inescapably face, 
when building up a legal system. The paper’s main purpose is not so much to establish new results, 
but rather to bring together existing material to form an overall picture of the many faces of the phe-
nomenon of the incompleteness of law. Nonetheless, we may find that what is presented here may 
carry some interesting repercussions for some ongoing hotly debated jurisprudential questions. 

 
 

Foreword 
 
The ideal of the completeness of law (broadly understood as law’s purported 

“self-sufficiency”) is deeply ingrained in legal culture, both at the level of institutio-
nal design, and at the level of legal theoretical conceptions. The idea of a legislative 
systematization and, especially, that of codifying the existing laws are historically 
tied to the notion of completeness1. But also the idea of “constitutionalizing” the law 
is linked, although under partially different forms, to the ideal of a self-contained 
and complete legal order2

We can say that what has by now been considered hardly possible as to the 
statutory level (i.e. that statutory law is a complete, gapless, system), has now been 
stated about the constitutional level, which supposedly provides the resources to 
spot a legal solution for any possible case. As is widely known, theories like 
Dworkin’s, for instance, have reformulated in partially novel terms the ideal of law’s 
completeness

. 

3

In this paper, I set myself the task of rationally reconstructing the ideal of the 
completeness of law, broadly understood as its self-sufficiency, i.e. the property that 
makes it unnecessary to reach out of the system to find the resources to solve legal 
cases. I will do so via negativa, by analyzing some conceptual, seemingly insurmoun-
table, limitations to such an ideal. 

, by holding that law, understood as the union of pedigreed sources of 
law and the set of principles of political morality, which best fit and justify such 
sources, always grant a correct answer to any legal case.  

It should be kept in mind that, throughout the paper, I will abstract from problems 
of interpretation stricto sensu: i.e. meaning-ascriptions to rule-formulations. I will 
assume, somewhat quixotically, that rule-formulations are always subject to some 
sufficiently determined in force interpretations. It is clear that, when such interpretive 
problems are considered (and our assumptions dismissed), the idea of building-up a 
single and unified legal system becomes very hard to be materialized, if not utterly 
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unrealistic. What the lawgivers will obtain by enacting a certain set of rule-formula-
tions, in fact, is, in most cases, just a set (a frame) of possible legal systems, depen-
ding on all the possible interpretations of each legal source. 

The reader should be also aware that I will assume a general, macro-systematic, 
perspective on legal orders, which has seldom proved wholly successful in 
examining their systemic features, being conceptually more fruitful a micro-systema-
tic perspective on the operations of systematization carried out by jurists4

If I will be able to prove that I am right on this score, then those who intend to 
build up an ab origine well-formed legal system (and those who theorize that such 
undertaking is conceptually possible and want to provide appropriate law-shaping 
techniques to lawgivers) should be aware that their global task very much resembles 
that of the Danaides, who endlessly fill a leaking jar.  

. I will do 
so, since I am interested here in challenging (at least partially) the ideal of global legal 
completeness and self-sufficiency, and prove that there are at least five senses in 
which the law, considered in its totality, may be regarded as necessarily (that is, con-
ceptually) not self-sufficient, thus rendering the ideal of completeness as an un-
attainable ideal (or, at least, as an only partially attainable one).  

 
 

1. The Impossibility of Absolute Closure 
 
The first, classical, problem related to law’s incompleteness is, of course, that of 

gaps in the law, or normative gaps. “Normative gaps” is the expression that is com-
monly used, at least in “Continental” analytical jurisprudence, to refer to those 
situations where law does not provide any answer to relevant legal questions. On 
such a topic, the seminal work by Alchourrón and Bulygin (1971) keeps on being, to 
date, the most sophisticated and fruitful one. A rapid summing-up of its main theses 
on legal gaps will do for the present purposes. 

As is well known, Alchourrón’s and Bulygin’s work leads at least to two main 
“realistic” theses: 1) lawyers are not interested in global completeness (i.e. the com-
pleteness of the legal order in its totality), but rather in local completeness, the com-
pleteness of micro-systems, which they single out, within the whole legal order, for 
expository or practical purposes; 2) completeness is a relative or relational concept, 
regarding a certain class of key operative facts, a corresponding class of relevant legal 
cases, derived from the combination of the relevant operative factors and their com-
plementary properties, and a certain class of normative solutions which qualify some 
actions or state of affairs. 

Let us make an easy example: the microsystem, which can be extracted from usual 
rules on unworthy beneficiaries, can be reconstructed, along the lines of Alchour-
rón’s and Bulygin’s theory, in the following way. Let “w” stay for the operative fact 
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“valid will” and “m” for “the carrying out of actions against testator’s life or physical 
integrity”. Let “O” be the normative character “obligatory”, and let “p” stand for the 
action of “inheriting”. Commonly, there are at least three norms which give an an-
swer to the question of unworthy beneficiaries (the “universe of discourse” within 
which the microsystem is developed):  

N1.1: “If w and ~m, then ~O~p” (“If valid will and no act against the testator, then 
it is permitted to inherit”) 

N1.2: “If w and m, then O~p” (“If valid will and an act against the testator, then it 
is forbidden to inherit”) 

N1.3: “If ~w, then O~p” (“If no valid will, then it is forbidden to inherit”). 
The normative system, resulting from these norms, is complete and consistent. 

Indeed, as the following matrix shows, at least one normative solution is attached to 
each case (completeness), and no case is connected to two incompatible solutions 
(consistency). However, if we subtract whichever of the three norms, the system 
becomes incomplete, as it is easy to see from the following table: 
 

Table I – Unworthy Beneficiary Normative System (NSα) 
 
Cases/Norms N1.1 N1.2  N1.3 
w and m  O~p  
w and ~m ~O~p   
~w and m   O~p 
~w and ~m   O~p 
 
Being completeness a relative or relational concept, the question whether there are 

gaps in the law must be answered empirically, and not conceptually: in other words, 
it is a contingent matter whether law is incomplete or not. As has been argued, this is 
contingent upon certain factual circumstances, a determinate class of actions, and 
certain normative solutions attached by a normative set to the combination of such 
facts5

However, is there any form of making a normative system conceptually complete? 
That is: is it possible for normative authorities to build up a normative system whose 
completeness can be known, as it were, in “a priori” fashion? 

.  

A possible way of doing so consists in enacting a so-called “rule of closure”6

                                                 
5 Even before, it is contingent upon the interpretation of the norm-formulations from which norms are 
drawn. On this point, see Guastini (2004). 

, i.e. a 
rule that qualifies those actions or states of affairs which are not qualified by other 
norms of the system. A successful rule of closure must possess the two following cha-
racteristics: (a) it must close the system, in the sense that it must provide a legal 
answer as to any possible behavior and state of affairs and any possible class of ope-

6 There is also another option, which can be called “case-by-case closure”: we will deal with it 
afterwards (in section 5). 
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rative facts; (b) it must preserve consistency: if a rule of closure is not able to preserve 
consistency, it indeed closes the system but at the price of rendering it useless for 
practical purposes. 

Regarding the formulation of feasible rules of closure, at least three possibilities 
present themselves: (i) “All that is not expressly qualified is permitted”; (ii) “All that 
is not expressly qualified is prohibited”; and (iii) “All that is not expressly qualified is 
obligatory”. Options (ii) and (iii) must be discarded for logical reasons: in fact, they 
give rise to antinomies and, accordingly, make an originally consistent system incon-
sistent. The proof is easy: if action “q” is not qualified by the system, by applying (ii) 
and (iii) we obtain the same result: namely, “O~q & Oq”, which clearly is a contradic-
tion. 

Accordingly, the only rule of closure which can be safely used is a general permissi-
ve rule.  

However, even though permissive rules of closure are completely sound as to ca-
tegorical normative systems (i.e. systems exclusively made of categorical norms), 
they are problematically applied to hypothetical normative systems. And law is 
usually (if not always) composed of (at least a certain number of) hypothetical norms: 
it is, thus, a hypothetical normative system.  

As has been formally demonstrated by Alchourrón and Bulygin (1971: 137-138; 
194 ff.), there is no rule of closure of a hypothetical normative system that does not 
create contradictions that were not present within the normative system before the 
enactment of such a rule. This is due to two remarkable circumstances7

Let us consider again normative system NSα, bearing on unworthy beneficiaries. 
As we already know, NSα is gapless and consistent. Now, let us consider only 
circumstance “w”, which belongs to a class of cases which is less specific than the 
class of circumstances which are relevant according to NSα (i.e.: “w” and “m”). In all 
evidence, NSα provides no solution for the less fine case “w” (let us also suppose that 
no other legal norm provides a solution for “w”). If we apply a general permissive 
rule of closure, it follows that the solution for the case “w” is “~O~p” (viz. inheriting 
is permitted). But, as a consequence, the whole legal order would connect case “w & 
h” with two contradictory solutions: “O~p” (from NSα) and “~O~p” (from the rule of 
closure plus strengthening the antecedent).  

: (a) rules of 
closure apply, inter alia, to classes of cases which are less specific than the relevant 
ones; (b) by applying the logical rule of strengthening the antecedent to less specific 
classes of cases, we obtain, in many occasions, solutions which are incompatible with 
those attached to more specific classes of cases. Let me show this twofold point with 
an example. 

Hence, rules of closure, such as the one we have analyzed so far, close the system 
at the price of making it indeterminate: they introduce an antinomy into a system 
                                                 
7 The circumstances which are mentioned in the text indeed apply if, and only if, one is committed to 
monotony: what has become now quite controversial in logic and legal theory, but it was not at the 
time of the publication of Alchourrón-Bulygin (1971). On monotony, see at least Tarski (1946: 171 ff.). 
On relations between modus ponens and monotony, see Alchourrón (1995). 
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which was originally consistent. In order to successfully formulate general rules of 
closure, thus, normative authorities must restrict their application to the class of 
cases which they have stipulated to be relevant. This, in turn, poses several 
important questions of interaction between different level of legality (such as the 
constitutional one and the statutory one), since the closure of the system may change 
depending on the level of relevance we chose. In fact, a general closure at the level of 
relevance R1 (for instance, the constitutional level) is liable to bring about many 
antinomies as to level of relevance R2 (e.g., the statutory level), for many behaviors 
which are qualified as permitted by the rule of closure pertaining to level R1 can 
indeed be qualified as prohibited in R2 (and vice versa). 

As a consequence, the first limit that normative authorities must face is the con-
ceptual impossibility of making a legal system hypothetical, consistent, and closed at the 
same time8. Since “hypotheticity” and consistency are virtually impossible to be done 
away with in building up a legal order, normative authorities are forced to concede 
(a first form of) global incompleteness9

 
. 

 
2. Logical Indeterminacy Extended 

 
In a series of seminal papers on derogation10

Alchourrón’s and Bulygin’s thesis is quite simple to state. When a derived norm is 
derogated (by means of a tacitly derogatory rule such as, e.g., “All norms which 
conflict with this statute are derogated” or by simply enforcing the lex posterior 
criterion), it is not always the case that the outcome of such derogatory act is a well-
formed system. Not only is it necessary, in fact, to derogate the derived norm, but 
also those norms that imply such derived norm (as well as those norms which are 
logical consequences of the derived norm). In other words, derogation has a “top-
down” effect on implied rules, and a “bottom-up” effect on implying rules. 

, written mostly in the second half of 
the seventies, Alchourrón and Bulygin showed that, at certain conditions, normative 
systems are logically indeterminate due to the derogation of a derived norm.  

                                                 
8 It is possible that jurists do not regard it as a major problem: they probably would solve the conflict 
by applying the “lex specialis derogat generali” criterion or by regarding expressed norms as 
defeating derived norms. In any case, the fact that jurists have to use (although implicitly in many 
occasions) antinomies-solving criteria to handle such situations is a proof in favor of what has been 
held in the text, not a datum which runs counter it.  
9 It is quite interesting to emphasize that the results of Alchourrón’s and Bulygin’s analysis are, as it 
were, in accordance with one of the main logical discoveries of the past century: Gödel’s theorems of 
incompleteness (for a succinct, but helpful, overview on such theorems see Berto, 2007: 180-183). 
Alchourrón and Bulygin, in fact, prove that no global rule of closure can be introduced into a 
hypothetical normative system without bringing about inconsistencies. That is, total completeness and 
total consistency of a hypothetical normative system are conflicting ideals: if one of them is attained, 
then the other is not, and vice versa. 
10 Alchourrón-Bulygin (1976); Bulygin (1977). But see also Alchourrón-Makinson (1981), and Bulygin 
(1986). 



6 
 

Within such a framework, it can be the case that, in order to derogate a certain 
derived norm, two expressed norms can be alternatively derogated (being unneces-
sary to derogate both of them). In such a circumstance, the outcome of the derogation 
is not a determined normative system, but at least two alternative normative 
systems.  

The formal demonstration is as follows11

 

. Let us suppose that we have a system 
formed by the following norms: 

N2.1: If ~O~p & ~O~q, then ~O~r 
N2.2: Op 
N2.3: Oq 
 
As it is easy to see, norms N2.2 and N2.3 imply norm N2.4 “~O~p & ~O~q”12

Years later, this demonstration has been impugned by Guastini (2001)

. 
Norm N2.4, in turn, implies, together with N2.1, norm N2.5: “~O~r”. Now, if one 
wants to derogate the derived norm N2.4 (what can be done only tacitly by means of 
a general derogatory rule), one can cancel either norm N2.2 or N2.3 (or both of them, 
albeit this seems unnecessary), but there is no logical reason to prefer the derogation 
of any of such norms. This circumstance affects the unity of a normative system, 
since it breaks it down into alternative normative systems. The effect of the (tacit) de-
rogation of the derived norm N2.4 is not, in such a case, a well-formed system, but 
rather several sets of norms. 

13

The idea of Guastini (2001: 62-63) is that this demonstration is wrong, in that it does 
not take into account a distinctive element of legal logic: «legal reasoning is governed 
not only by logic, but also by law itself. In the sense that it is possible that law excludes 
the admissibility of some inferences which are logically valid» and that law admits 
some inferences that are logically invalid. 

. 

Guastini (2001: 63) also affirms that, if one can logically derive a certain norm (c) 
from expressed norms (a) and (b), but norm (c) conflicts with the expressed norm (d), 
enacted after (a) and (b), then (c) is not the conclusion of a legally admissible inference 
(although it is acceptable from a deductive point of view). Until the promulgation of (d), 
the legal system included norms (a), (b), and (c). From the enactment of (d) on, the 
system now includes norms (a), (b), and (d). 

The important divergence between Alchourrón-Bulygin and Guastini seems to stem 
from a disagreement on the role of logic and rules of inference within the law, which 
deserves to be explored more thoroughly and may be a remarkable source of theoretical 
perplexity. 

According to Alchourrón and Bulygin, law, as it were, “incorporates”, or is even 
subject to, the rules of deductive logic14

                                                 
11 Here I rely, in particular, on Alchourrón-Bulygin (1976: 401-404). 

, in the sense that law, in a Tarskian mood, is 

12 Recall that, for Alchourrón’s and Bulygin’s deontic logic (as virtually all systems of deontic logic), in 
fact, Op implies ~O~p (that is, obligatory implies permitted). 
13 For other criticisms, see Aguiló (1995: 56), and Rodríguez (2006: 269). 
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necessarily composed of expressed norms plus all their deductive consequences15. In 
order to identify the members of the legal order, we have to necessarily use the rules of 
deductive logic: not only do normative authorities “enact” the rules they expressly 
formulate, but also the rules, which follow logically from them16

By contrast, Guastini (2001) holds that legal rules of inference depend, to a large 
extent, on the lawgiver’s choices (and, of course, on jurists’ interpretation of these 
choices): legal logic, thus, is subject to (or, perhaps better, “constituted by”) law (and, at 
least partially, by legal dogmatics).  

. Non-deductive 
inferences are to be used not so much for identifying the members of the legal system, 
but rather to integrate the normative basis of the system when it is defective (before a 
new deduction of derived norms is made). 

More in general, Guastini holds that, as a contingent matter, deductive logic is (at 
least tacitly) accepted by lawgivers, so that deductive consequences of formulated 
norms can be considered, with some qualifications, “positive law” (Guastini 2010: 396). 
By contrast, other norms, derived by means of non-deductive inferences, are the 
outcome of “law-making” activities carried out by jurists. Now, if such activities are 
either imposed or authorized by the law, jurists are only applying legal rules on legal 
production, so that their changing the system is, as it were, a “legitimate” development 
of lawgiver’s discourse. On the contrary, if such activities are not explicitly authorized, 
jurists are making up new law “illegitimately”, or at least “interstitially”.  

If this is so, the disagreement between Alchourrón-Bulygin and Guastini on 
derogation can perhaps be said to be predicated on the following point. Alchourrón 
and Bulygin hold that law cannot have a bearing upon deductive logic, whereas 
Guastini holds that logic in the legal domain is contingent upon social determinants 
(normative authorities’ deliberations, judges’ decisions, legal dogmatics’ choices, etc.).  

However, be it as it may, the whole debate about logical indeterminacy we have 
just sketched evokes a question which is perhaps deeper than what is debated here: 
what are the rules of inference (if any) which ought to (or may) be used to determine 
the norms which belong to a certain legal system? 

Once this question is taken into consideration, one suddenly discovers that, in 
legal-theoretical literature, answers are legion17

Some authors strongly deny that logical consequences of legal rules are valid rules 
within a legal system

.  

18

By contrast, many writers hold that logical consequences of rules indeed are 
members of legal systems, but they disagree on which logical consequences do so 
belong. Here are, possibly, the main views on the topic. 

.  

                                                                                                                                                         
14 See Alchourrón-Bulygin (1971: 135-136). 
15 Indeed, this is the technical notion of a “system”, drawn from Tarski (1956), which Alchourrón and 
Bulygin employ throughout their entire work. 
16 See Alchourrón-Bulygin (1981: 102-103) 
17 For discussion of some views on law and rules of inference, see Ferrer-Ratti (2010: § 3). See also Raz 
(1994). 
18 See, paradigmatically, Kelsen (1991). But see also Kramer (2007). 
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As has repeatedly been said, according to a first view, held by Alchourrón and 
Bulygin (1971), law is composed of enacted rules plus all their deductive 
consequences.  
A second conception, held by Joseph Raz (1994), maintains that law is composed of 
enacted rules plus those logical consequences which have been intended by the 
lawgiver19

A third view holds that law is made of enacted rules plus those logical 
consequences which would have been (counterfactually) intended by the lawgivers, 
should have they considered the matter at hand

.  

20

According to another conception, law is composed of enacted rules plus those 
logical consequences which are in accordance with rules’ underlying reasons

.  

21

There is at least a further view, according to which law is a conjunction of 
expressly formulated laws and their “normal” (viz. “common-sense”) logical 
consequences

.  

22

Such plurality of views suggests that, to the extent that clear rules of 
transformation are not provided by the system (which is evidently the case in the 
majority of legal orders)

. 

23, the system itself is to be considered, as it were, 
“indeterminable”: for we do not know which (derived) rules (if any) are members of 
the system and which are not. In this sense, thus, a legal system which does not 
provide a clearly demarcated set of rules of inference may be said to be incomplete 
(viz. not self-sufficient). Moreover, it must be noted that a legal system, which 
authorizes (but does not impose) the use of determinate rules of inference24

In any case, it is important to stress that the problem seems to be not completely 
avoidable (even though clear rules of transformation were clearly framed): it 
rematerializes, in fact, about the application of the criteria of recognition of the legal 
order. There being no clear criterion of “use” of such criteria, we cannot decide, 
within the legal order, whether the criteria are to be enforced monotonically or not, 
and in the case of an affirmative answer, if monotonic reasoning is absolute or 
relative (i.e. if it applies in any case of identification or only in some of them)

, brings 
potentially about (not one single system, but) a plurality of systems, depending on 
whether or not appliers and interpreters decides to use such an authorization. 

25

                                                 
19 Raz (1994: 213) clearly affirms that: «The mediating role of authority implies that the content of an 
authoritative directive is confined to what the authority which lends the directive its binding force can 
be said to have held or to have presented itself as holding. It does not extend to what it would have 
directed, given a chance to do so, nor to all that is entailed by what it has directed». 

. In this 
sense, a legal order cannot be but “incomplete” (i.e. not self-sufficient about its 

20 See Alchourrón (1996a). 
21 This seems to be the posture of Schauer (1991). 
22 For discussion on “normality” regarding norm-application, see Makinson 1995. 
23 Alchourrón-Bulygin (1971: 91). 
24 The logical structure of such an authorization is Fφ (=~O~φ & ~Oφ), where “φ” denotes the action of 
using a certain set of rules of inference. “F” is for “facultative”, which equates to “permitted both a 
determinate action and its omission”.  
25 Makinson (1995: 373). 
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identification), in the sense that it cannot provide the rules of inference to be applied 
to the criteria themselves. This can be shown in more formal terms. 

Let “α” be the set of the formal conditions of legality of norms in a certain legal 
order LOω and “V” the predicate “legally valid in LOω”. We can formulate a certain 
set of criteria of identification of LOω by means of the following formula: 

 
[2.1] (x) α ⇔ Vx 
 
Being the connective “⇔” a special connective we stipulate for what we can call 

“undecided equivalence”. Now, this equivalence can be transformed into the 
conjunction of two disjunctions which may be respectively interpreted as “(ℵ) ~α ∨ 
Vx” and “(ℵ) α ∨ ~Vx”, where the solution of the “still-undecided clause”, 
represented by “ℵ”, is subject to deliberation26

Within such a framework, [2.1] can thus be broken down into
. 

27

 
: 

[2.2] (x) (ℵ) ~α ∨ Vx 
 
[2.3] (x) (ℵ) α ∨ ~Vx  
 
As soon as the decision regarding “ℵ” is taken, we obtain four possible options as 

to the application of [2.1]28

In the first option, we have the material implication in both conditionals: 
. 

 
[2.2.i] (x) α ⊃ Vx 
 
[2.3.i] (x) Vx ⊃ α 
 
This means that the criteria of identification provide necessary and sufficient 

conditions for the validity of a norm. 
In the second option, we have the material implication in the first conditional and 

the weak conditional in the second: 
 
[2.2.i] (x) α ⊃ Vx 
 
[2.3.ii] (x) Vx > α 
 
This means that the criteria of identification provide sufficient but not necessary 

conditions of legal validity. That is, a norm can be valid although lacking a formal 
“pedigree”. 
                                                 
26 For relevant considerations about the different operators involved in the discussion, see Alchourrón 
(1995). 
27 For further discussion see Ferrer-Ratti (2010: § 5) 
28 Let “⊃” be the symbol for material implication and “>” represent the defeasible implication. 
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The third option would amount to debilitating conditional [2.2.i], and preserving 
the material conditional in [2.3.i]. 

 
[2.2.ii] (x) α > Vx 
 
[2.3.i] (x) Vx ⊃ α 
 
This means that the criteria of identification provide necessary but not sufficient 

conditions of legality. Namely, a norm can be invalid although having a formal 
“pedigree”. 

Finally, the fourth option consists in weakening both [2.i] and [3.i], thus obtaining: 
 
[2.2.ii] (x) α > Vx 
 
[2.3.ii] (x) Vx > α 
 
This represents the situation where criteria of identification provide neither 

necessary nor sufficient conditions of legality, viz. a norm can be valid, although 
lacking formal pedigree, and invalid, although counting on a formal pedigree. 

Now, here it is important to stress that there is no way of legally determining 
which one, among these four options, ought to be applied: that is, the way of 
determining how criteria of identification should be manipulated from a logical point 
of view. The choice regarding the application of the criteria, connecting validity and 
formal conditions of enactment (viz. rules on legal production), is necessarily external 
to law: this means that law is conceptually incomplete (i.e. it is not self-sufficient) as 
to the meta-criterion bearing on the application of its own criteria of identification 
(viz. on the solution of the “undecided clause”). 

Since the choice regarding the use of such meta-criteria falls on the de facto appliers 
of the object-criteria (and not on original lawgivers, enacting rule-formulations), the 
building-up of an ab origine self-contained legal order is indeed doomed to fail. 
 
 
3. Vagueness 

 
Let us turn now to a third source of lack of self-sufficiency of legal systems: 

vagueness. 
According to a usual definition, “vagueness” denotes the property of a predicate 

of possessing borderline cases29

                                                 
29 See Sorensen (2006: 1): «For example, “tall” is vague because a man who is 1.8 meters in height is 
neither clearly tall nor clearly non-tall. No amount of conceptual analysis or empirical investigation 
can settle whether a 1.8 meter man is tall. Borderline cases are inquiry resistant. Indeed, the inquiry 
resistance typically recurses. For in addition to the unclarity of the borderline case, there is normally 

, i.e. cases which are doubtfully qualified (or 
unqualified) under such a predicate. 
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Vagueness (both extensional and intensional)30 is thus not a property of words (or 
sets of words) but of concepts (or sets of concepts). In the legal domain, this 
translates into the circumstance that vagueness applies to norms, and not to norm-
formulations. As we will see in greater detail later on, there exists a general agree-
ment, among legal theorists and philosophers in general, in regarding vagueness (at 
least in its intensional dimension) as an unavoidable feature of all norms. Although dif-
ferent shades of vagueness are found and precision can be imposed, to a certain 
extent, by lawgivers31, vagueness cannot be completely excluded since new unfore-
seeable combinations of properties can always occur and bring about new borderline 
cases32

The aim of this section is not to elaborate on vagueness as such qua problem for 
legal interpretation or application (what would require an entire monograph)

. 

33

Indeed, in traditional legal thought, vagueness has been associated with, or even 
equated to, two forms of lack of self-sufficiency of legal orders: (i) incompleteness, 
understood as presence of legal gaps

, but 
rather to examine some of the frequent associations of vagueness with lack of syste-
mic completeness. 

34; (ii) defeasibility, i.e. the circumstance that 
norms are subject to a list of implicit exceptions, not specifiable ex ante35

Here I want to discuss, albeit (admittedly) in a quite cursory manner, both 
associations. To do so, I will rely, as elsewhere in the paper, mostly on the work of 
Alchourrón and Bulygin as the main foundation of my analysis

.  

36

 
. 

3.1. Vagueness and Incompleteness 
 
Alchourrón and Bulygin hold that vagueness does not give rise to normative gaps 

(incompleteness properly understood), but to another kind of problem of 
indeterminacy, which they dub “gaps of recognition”, i.e. those individual cases 
where, due to the semantic indeterminacy which affect the predicates contained in a 
                                                                                                                                                         
unclarity as to where the unclarity begins. In other words “borderline case” has borderline cases. This 
higher order vagueness shows that “vague” is vague». 
30 Extensional vagueness consists of uncertainty on the applicability of an expression to certain border-
line cases which occur in a possible world assumed as real, whereas intensional vagueness is uncer-
tainty on the applicability of an expression to certain borderline cases which occur in all possible 
worlds. On this point see Luzzati (1990: 13 ff.). 
31 See Endicott (2001). 
32 The classical reference is to Waissman (1993). Cf. also a less known passage from Alchourrón-
Bulygin (1971: 32): «Vagueness may be considerably reduced by the use of technical terms introduced 
trough explicit definitions which expressly stipulate the rules of application of the concepts, but never 
disappear entirely. It is always possible that an atypical or unusual object may appear which slips 
through the net of the rules of application of the concept, no matter how numerous and detailed these 
may be». 
33 See Luzzati (1990), and Endicott (2000). 
34 For critical discussion on Hart’s posture, see Guastini (2003b). 
35 For criticisms, see Rodríguez (2002: 364 ff.) and Schauer (1998: 234-235). 
36 In particular, Alchourrón-Bulygin (1971); Alchourrón (1996a). 
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rule, one does not know whether the individual case under consideration is a token 
of the predicate or not (1971: 33).  

Roughly, their argument for keeping vagueness and incompleteness separate is the 
following: even though we do not know, due to semantic indeterminacy, whether or 
not a certain individual case is to be subsumed under a certain general norm, such a 
norm provides a “partition” of the world (i.e. an exhaustive and exclusive division of 
the universe of discourse into two complementary classes: for instance, “vehicle” and 
“non-vehicle”). What is lacking in these situations is an epistemic criterion for 
determining whether a certain object φ falls into the first or the second class (for a 
third category, external to the partition, is not available). Such an epistemic reading 
of vagueness is quite controversial, and finds its raison d’être in the intention of 
safeguarding at all costs the principle of bivalence. A non-epistemic stance on 
vagueness, in fact, implies the possibility of truth-values gaps and, as a consequence, 
the rejection of the principle of bivalence37

However, the view defended by Alchourrón and Bulygin (namely, the thorough 
separation of vagueness and incompleteness) is quite controversial, for at least two 
reasons

.  

38

1) In the first place, as Redondo (1997) has correctly pointed out, every problem re-
garding the qualification of an individual case under a general norm can be 
generalized as a problem concerning the generic case of which the individual case at 
hand is a token. Problems of vagueness would, thus, affect the identification of 
norms (and, consequently, of legal orders), to the extent that make it difficult, or even 
impossible, to determine their entire scope

. 

39

2) In the second place, as Chiassoni (2007: 194-195) has rightly observed, every 
situation of vagueness, at least from Alchourrón’s and Bulygin’s perspective, seems 
to presuppose the absence either of (i) a normative definition of the vague concept; or 
(ii) a preferential interpretive default rule which prescribes which alternative betwe-
en inclusion and exclusion of the case at hand must be chosen, when problems of va-
gueness arise. 

. 

Now, the connection of (1) and (2) seems to imply a remarkable consequence 
regarding law’s completeness: 

(3) The identification of a legal order can never be complete, to the extent it must 
be applied to empirical circumstances and its members are affected by vagueness40

                                                 
37 See Moreso (1997: ch. 2); Rodríguez (2002: 367-373); Stoljar (2001: 448). 

.  

38 Luzzati (1990: 419) proposes a simple test to distinguish incompleteness from vagueness: the former 
is solved by the application of a rule of closure such as “What is not prohibited is permitted”, whereas 
the latter is not. However, this is very much debatable, since a rule of closure such as “What is 
doubtfully qualified by legal norms is permitted” is perfectly sound. Accordingly, the two problems 
can be distinguished in virtue of the content of the rule of closure they require, not in virtue of the 
(false) contention that the former may be solved by means of a rule of closure, whereas the latter 
cannot. 
39 Contrariwise, see Luzzati (1990: 418). 
40 This point has already been stressed, although with a different terminology, by Tarello (1980: 27). 
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Let us make an example to illustrate the point. Section 14 of the Italian 
Constitution provides that: “No domicile may be infringed”. We can reconstruct the 
logical form of sec. 14 by means of a simple notation of predicate logic: 

 
[3.1.1] (x) Dx ⊃ PhIx 
 
That reads: “For any x, if x is a domicile, it is prohibited to infringe it”. 
As a matter of course, many borderline cases of a “domicile” can be envisaged. Let 

us take for instance “vans” (or “grottos”) used by homeless people. If a judge has to 
decide a case where a certain van v (or a certain grotto g) has been infringed illegally 
by police under section 14, she must decide whether vans (or grottos) at large may be 
qualified as “domiciles”. In other words, she must introduce a (new) definition of 
“domicile” (so far lacking in the legal system), so that vans (or grottos) are included 
into, or excluded from, the class of domiciles41

Accordingly, the legal order presents a twofold sort of incompleteness: (a) first, we 
cannot determine the complete array of generic cases that are solved by the legal 
order, for we cannot determinate which array of generic cases falls under the scope 
of its norms (although, abstractly, we have a partition of the world in “domiciles” 
and “non-domiciles”); (b) second, for each case where norms are affected by 
vagueness (i.e. in all cases), the legal order lacks a definition which makes the norm’s 
predicate more precise. 

.  

Now, this twofold incompleteness is in some way different from incompleteness 
deriving from lack of a normative solution: the latter, in fact, depends on norms and 
can be probably detected prior to application (although not before stricto sensu 
interpretation, of course)42

As we have previously mentioned, there seems to be possible that the legal order 
provides a default interpretive rule against vagueness, imposing the inclusion or the 
exclusion of the unprovided cases. There is, however, at least one major shortcoming 
which seems to affect such a solution. 

, whereas the former depends on the world and cannot be 
so easily spotted before application. 

Even if a legal order provided a preferential interpretive default rule, imposing the 
inclusion or the exclusion of the unresolved class of cases, we would still be in need 
of a meta-criterion to determine where lack of clarity begins. And if such a meta-
criterion were provided, we would be still in need of a meta-meta-criterion to 
determine where lack of clarity about “lack of clarity” begins. Since such a form of 
higher order vagueness may not be stopped, any legal order would never be 
completely self-sufficient, although normative problems of qualification stemming 
from vagueness can be, to a certain extent, reduced43

                                                 
41 In the case of inclusion, the logical form of such a definition would be: “(x) Vx ⊃ Dx”, whereas in the 
case of exclusion it would be “(x) Vx ⊃ ~Dx”. 

. 

42 On the contrary, legal gaps are variable of ascription of meaning to rule-formulations, as I have 
extensively argued in Ratti (2007). 
43 See Luzzati (1990: 96-97). 
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3.2. Vagueness and Defeasibility 
 
Defeasibility (i.e. the circumstance that norms suffer from implicit exceptions, 

which cannot be listed prior to application)44

For instance: an ambulance is a vehicle, no doubt about it. But can it enter the park 
in case of an emergency, under the “No vehicle in the park” rule? If the answer is 
affirmative, such a rule is treated as defeasible, whereas if it is negative, the same 
norm is treated as indefeasible (at least concerning the case at hand). Independently 
of its defeasibility, the norm in question, as is well known, presents borderline cases: 
is a toy-car a vehicle? And a tank, in a perfect working order, mounted on a pedestal 
for veterans’ day parade? 

 is a phenomenon which is different 
from vagueness, in that the former can (and usually do) occur when norms are 
reasonably clear and precise, whereas the latter consists, as we have seen, in the 
(actual or potential) semantic indeterminacy of a norm. 

Nonetheless, some similarities can be appreciated between defeasibility, understo-
od in a dispositional-pragmatic mood45, and open texture, seen as a problem of un-
foreseen future cases at the time of the enactment of a certain norm by a certain law-
giver46

In Alchourrón’s (1996a) treatment, defeasibility of norms is regarded as depending 
on lawgiver’s subjective dispositions (i.e. attitudes) concerning the application of a 
certain norm to those cases that are characterized by the presence of an element 
which is not expressly contemplated by such a norm, but is regarded as potentially 
relevant for some other reasons. Alchourrón distinguishes three different possibilities 
regarding the attitude of a certain lawgiver X towards the effects of an implicit 
condition C on a conditional rule such as “If A, then OB”

. 

47

However, since in many cases (if not all), we are not acquainted with 
counterfactual lawgiver’s subjective dispositions (i.e. attitudes) regarding the future 

. (1) Condition C counts as 
an implicit exception, when there is a disposition of X at the time T of the enactment of 
the norm to accept “If A, then OB” while rejecting “If A and C, then OB”. (2) By 
contrast, condition C counts as an implicit non-exception, when there is a disposition of 
X, at the time T to accept “If A, then OB” jointly with “If A and C, then OB”. (3) 
Finally, condition C is undetermined as an exception when, at the time T, X has neither 
a disposition to consider C as an exception nor a disposition to consider it as a non-
exception.  

                                                 
44 Boonin (1966: 372): «To argue that legal rules are defeasible is not to make the obvious point that 
legal rules have exceptions, but the stronger one that it is theoretically impossible to enumerate all the 
exceptions and state all the sufficient conditions for the rule’s application». 
45 Along the lines of Carlos Alchourrón’s (1996a) analysis. 
46 Cf., for the assertion of a more general kinship between defeasibility and open texture, Boonin (1966: 
375): «the concept of defeasibility [of legal rules] seems to have been based on Waismann’s concept of 
“open texture” which was employed in the analysis of empirical concepts». 
47 Alchourrón (1996a: 341-342). 
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application of a certain norm at the time of its enactment, we can never have, as it 
were, a complete “epistemic grasp” of rules and, consequently, of legal orders. 

This understanding of defeasibility seems to share some common features with 
Carrió’s classical treatment of “open texture” (i.e. intensional vagueness). 

According to Carrió (2006: 35), all rules cannot be but open-textured, in the specific 
sense that properties that have not been taken into account in bringing them into a 
legal system are not, for this reason alone, excluded from future consideration. When 
a case occurs, where some of these properties appear, it usually follows that official 
interpreters and norm-addresses at large are puzzled with doubts which cannot be 
eliminated by a straightforward application of the literal (or conventional) meaning 
of a certain predicate. The use of such a predicate (and, consequently, of the rule) is, 
therefore, open to reduction or extension. Since, as we have already noticed, any 
general rule presents, necessarily (i.e. for conceptual reasons), an area of open 
texture, we can conclude that all rules can be reinterpreted extensively or 
restrictively as to infinite previously unconsidered properties48

The main reply to this argument is probably that of Andrei Marmor (2005). 
Marmor (2005: 116) efficaciously restates the argument from vagueness in the 
following way: «rules, formulated in a natural language, such as legal rules, are 
bound to employ general concept-words with various degrees of vagueness. […] our 
understanding of the rule will always be deficient, as there will always be instances 
where one cannot tell whether or not the rule applies. Hence, if we want to allow for 
a complete understanding of rules […] we must also admit that every rule is bound 
to be interpreted». In the discussion we have carried out so far, this means that 
lawgiver’s design can never be self-sufficient: it must always be supplemented with 
other resources, in some way “external” to the original set of enacted sources

. Remarkably, this also 
seems to entail that we can never have a complete “epistemic grasp” of rules and, 
consequently, of legal orders. 

49

In order to retort to this argument, Marmor (2005: 117) affirms: «just as it is 
misguided to presume that unless one can specify necessary and sufficient conditions 
for the applicability of a concept-word [i.e. of a predicate], one’s grasp of its sense is 

. 

                                                 
48 Carrió’s views on open texture can be said to be a partial refinement of Hart’s. According to Hart, 
open texture is a primary phenomenon in the legal domain. In particular, Hart’s theory (1961: 135-137) 
accepts that norms suffer from implicit exceptions that cannot be exhaustively listed: rules are “open” 
and call for a fresh judgment whenever cases fall into the penumbral zone of their application. More 
in detail, Hart (1961: 123) affirms that cases where it is not clear whether a rule applies are «fact-
situations, continually thrown up by nature or human invention, which possess only some of the 
features of the plain cases but others which they lack» (emphasis added). For Hart (1961: 123), rules 
are thus considered “empirically” defeasible: new combinations of properties can bring about cases to 
which it is dubious whether the rule does apply or not. This empirical defeasibility calls for an 
evaluative judgment (Hart 1961: 125-128), beyond semantic observations. Again, we are faced with the 
inclusion or the exclusion of a finer case into a more generic case. On the possible different 
interpretations of the notion of “open texture” in Hart (1961), see Bayón (2000: 97-101) and Boonin 
(1966). 
49 This view is clearly defended by Tarello (1980: 24 ff.). 
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in some way incomplete, it is equally misguided to assume that the complete 
understanding of a rule must remove all possible doubts about its applicability», so 
that «one has a complete grasp of a rule, if under normal circumstances, one is able to 
specify which acts are in accord with the rule, and hence, which would go against it» 
(emphasis added).  

Marmor’s reply to the argument from vagueness seems to rely on some implicit 
and quite contentious assumptions, which have a bearing also on defeasibility and 
deserve to be made explicit. 

Marmor assumes that the simple understanding of a rule, plus the judgment 
regarding the fact that we are in “normal circumstances”, allows applying the rule 
straightforwardly, since the revised antecedent of the rule constitutes the set of the 
conditions which are regarded as sufficient to its application.  

This entails that rules, when dealt with outside the context of the set of normal 
circumstances, are indeed defeasible and our knowledge of their scope is somehow 
incomplete. 

But this, in turn, implies that when one speaks of knowledge of a rule in “normal 
circumstances”, one has implicitly accepted a revised kind of modus ponens and 
strengthening of the antecedent, which apply to defeasible conditionals (Alchourrón 
1996b: 14): 

 
(Special Defeasible Deontic Modus Ponens)   (a > Ob) ⊃ (fa ⊃ Ob) 
(Special Defeasible Strengthening the Antecedent) (a > Ob) ⊃ (fa & n ⊃ Ob) 
 
These formulae show the condition for deriving the consequent from a defeasible 

normative conditional, i.e. when we have the antecedent jointly with all the other 
implied assumptions (Marmor’s set of “normal circumstances”).  

But this in turn entails that, unless we pass from “a” to “fa” (i.e. to the function of 
revision of “a” in normal circumstances) we cannot have indefeasible conditionals. 
However, since the revision operator f is a variable of evaluative decisions (what is 
“normal” and what is not), one must accept – contrary to Marmor’s view – that the 
scope of every rule is the outcome of some decision: especially, a decision on the 
application of the logical patterns of modus ponens and strengthening the antecedent 
to the rule at hand.  

Hence, vagueness works, in this ambit, as a key to “logical decisionism”, since 
appliers have necessarily to specify the set of implicit background conditions of a 
rule, before using monotony. However, since such set cannot be cognitively 
determined a priori, the “exact” scope of rules cannot be determined only by referring 
to lawgiver’s enacted sources. And this is, needless to say, another major limit to 
law’s self-sufficiency. 
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4. The Dilemma of Constitutional Amendment  
 
In several works, Alf Ross held that problems of self-reference are paramount in 

legal systems. Particularly, in Ross (1958: 78-84; 1969), one can find a substantial 
treatment of the question of self-reference in legal provisions bearing on 
constitutional amendment50

In a nutshell, the problem is the following
. 

51

In literature, two main answers to this question are found. 

: may the legal procedure for 
amending the constitution be used to modify the norm which provides the legal 
procedure for amending the constitution? 

(i) The first, negative, answer is usually maintained by pointing to two remarkable 
circumstances: (a) the self-referential character which affects the rule on constitutio-
nal amendment; (b) the fact that modifying a norm on the basis of what such a norm 
provides seems to lead to an inevitable contradiction.  

Alf Ross (1969: 7-17), in particular, held, on the one hand, that (a) self-referential 
sentences are always meaningless. Such a contentious view has now been almost 
entirely rejected, on the basis that some self-referential statements seem to be 
perfectly sound, and paradoxes usually connected to self-reference may also rise 
within a set of non-self-referential statements52

On the other hand, Ross also affirms that (b) there is a contradiction affecting the 
following reasoning concerning constitutional amendment:  

. 

[4.1] N’: The constitution may be amended by a process in accordance with 
conditions Q, and only by this process; 

[4.2] N” (stating that the constitution may be amended by a process, in accordance 
with conditions R) has been created in accordance with conditions Q;  

[4.3] Hence, N” is valid, that is, the constitution may be amended by a process in 
accordance with conditions R and only by this process. 

As a matter of course, [4.1.] and [4.3] appears as prima facie contradictory and, if it 
really so, the reasoning at hand is not sound: at least one of its premises, in fact, must 
be false. 

 
(ii) The second, positive, answer refers to the interaction of time and validity. 

Following an idea of Hoerster (1972: 422), Bulygin (1982: 75) holds that the two 
norms – N’ and N” – belong to different, so to speak, “momentary constitutions”: 
say, CON1 and CON2. And so, even if a real contradiction existed, it would be 

                                                 
50 This view was generalized and dramatized by the almost coeval paper by Mathieu (1970), where 
Gödel’s results about arithmetical incompleteness are interestingly applied to law. The question of the 
(more than controversial) application of Gödel’s results on incompleteness to the legal domain gained 
momentum in the US legal scholarship during the nineties. See at least Brown-Greenberg (1992); 
Rogers-Molzon (1992); Dow (1993); Townsend (1996). 
51 For the following explanation, I am indebted to Guastini (2010: 229-231); and Bulygin (1982: 71-76). 
See also Guastini (1982: 72-76); and Nino (1985: 69 ff.). 
52 See Yablo (1993). 
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between two norms belonging to different sets of norms. However, since 
“constitution” in N’ refers to “CON1”, whereas the same expression in N” refers to 
“CON2”, there is no real contradiction in the piece of reasoning under examination.  

Now, some remarks are in order here. The second answer seems to assume what it 
has to prove: i.e., that N” is indeed substituting N’. This is true only in two cases: (i) if 
the legal order provides the lex posterior preferential criterion for antinomies’ 
solution; (ii) if N” contains an expressed derogatory clause bearing on N’. In Ross’s 
example this is not mentioned, and on this basis one can safely assume that [4.1] and 
[4.3] are indeed contradictory, for both norms seem to belong to a certain momentary 
constitution CON2, which follow to the promulgation of N” at time t2 (whereas 
CON1, which was in force at time t1, was, by hypothesis, formed by N’ only). After 
all, then, Ross can said to be right on this score. 

However, apart from this controversial point, neither of these answers seems to be 
entirely satisfactory. Let me elaborate. As Rodríguez (2006: 247) has rightly pointed 
out, the criterion of legality is better seen as applying to sets of legal norms, rather 
than to single legal norms. As is known, the criterion of legality, traditionally 
understood, provides that rules produced by a legally competent authority are valid 
in a certain legal system until they are made invalid in the way determined by the 
legal system itself (Kelsen, 1945: 118). According to Rodríguez, the principle of 
legality must be reinterpreted as stating the conditions to be met for a legal set (what 
may be called a “momentary legal system”) to belong to a sequence of legal sets 
(which we can stipulate to call a “legal order”). It does not state the conditions that a 
single norm must meet to belong to a certain legal order.  

Now, if this is (as I think) correct, the amendment of the rule on amendment 
would be tantamount to breaking the continuity of a set of legal sets [i.e. a legal 
order], precisely when the rule on amendment is not regarded as self-referential53

However, if the rule on constitutional amendment is regarded as self-referential, a 
different problem arises: such a norm in fact carries out two different delegations to 
two conceptually different normative authorities (although the same organ or set of 
organs may be, empirically, vested by both delegations). In the case of the revision of 

: it 
would be a rupture of legality, an illegitimate change in the legal order, since there is 
no rule which allows the amendment of the rule of amendment. This is due to the 
fact, correctly emphasized by Ross, that the apical normative authority of a certain 
legal order is that which can amend the constitution. But whereas Ross is wrong in 
dismissing all kinds of self-reference as nonsense, he is right in suggesting that the 
only way of making sense of a change of an apical rule of constitutional amendment 
is by referring to an (hypothetical and extralegal) basic norm, imposing to identify 
valid law by applying each subsequent norm on the amendment of momentary legal 
systems. By removing such a fiction, however, one obtains that the legal order (not 
only momentary legal systems) changes whenever the rule on constitutional 
amendment is amended. 

                                                 
53 Here I am indebted to Jordi Ferrer for clarifying discussions on this point.  
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the other norms of the constitution, in fact, it simply empowers some delegated 
authorities to amend such provisions. Nonetheless, regarding itself, it delegates a 
certain normative authority to change the criterion of membership of momentary 
legal systems to the legal order: it changes the legal order. 

Accordingly, the determination of the self-referential character of provisions on 
constitutional amendment seems to lead to a puzzling dilemma regarding law’s self-
sufficiency: either self-reference is banned but the legal order, as we have just seen, 
changes whenever an amendment of the rule on amendment is carried out, or self-
reference is accepted, but then the apical normative authority of a legal order 
recognizes that it is not the apical normative authority of such an order, since it 
empowers another normative authority to modify the constitution and, 
consequently, the legal order. In the former case, law is not self-contained regarding 
its modification, in the latter regarding its identification. 

 
 

5. The Global Defeasibility Paradox 
 
The limitations to the ideal of completeness which we have dealt so far are deeply 

ingrained in an “extensional” conception of legal systems: normative systems are i-
dentified extensionally, by singling out each individual member of its. Other theo-
ries, which we may dub, for the sake of simplification, “non-extensional”, strongly 
denies that law is so identified, precisely because of the fact that we can never know 
the exact extension of a legal order, for we can never determine which are its mem-
bers in any given moment. In this sense, such theories hold that law is self-sufficient, 
for they widely expand the notion of law to the extent that many other resources 
(such as critical morality, positive morality, natural law principles, decisions of the 
Supreme Courts of other countries, etc.) are now to be considered legal sources (whe-
reas the theories, which we have analyzed so far, generally regarded them as extra-
legal resources). 

In spite of maintaining the impossibility of knowing the exact extension of a legal 
order (except for Herculean interpreters, maybe), such conceptions of law, which are 
very much fashionable in contemporary jurisprudence, are predicated on the 
postulate that law is always complete (and, consequently, judges are never provided 
with discretion). Such a kind of completeness is in turn predicated on the (necessary) 
conjunction of law and morals.  

This means that such theories, by holding that law is complete, are forced to hold, 
as they usually do, that the legal order has an answer regarding whether standards 
are to be treated in a defeasible manner or not. In particular, such theories generally 
maintain that all legal standards are defeasible, i.e. that they are liable to a non-
limited list of unforeseeable (moral-based) exceptions. If stated in terms of 
application, this amounts to affirming that legal systems contain, more or less 
explicitly, a normative standard (call it NS) to the effect that “All standards 
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belonging to the legal system at hand ought to be treated as defeasible (i.e. open to 
implicit exceptions)”. 

However, the conjunction of the completeness postulate with the claim of global 
defeasibility seems to bring about a seldom (if ever) noticed paradox (which we may 
call the “global defeasibility paradox”54

The paradox is easily and briefly stated as follows. 

) which shows that law, as understood by 
“non-extensional” conceptions, is plagued, not differently from other conceptions, by 
lack of self-sufficiency. 

As a matter of course, if NS is taken as applying to itself, it turns out that NS ought 
to be treated as defeasible. But if this is the case, it is not the case that all legal 
standards ought to be treated as defeasible; and if it does not apply to itself, again we 
reach the conclusion that at least one normative standard belonging to the legal 
system at hand (i.e. NS) ought not to be treated as defeasible. It follows from that that 
a system of this kind is inherently indeterminate since it does not allow the applier to 
conclusively determine how normative standards composing the set ought to be 
applied (i.e. in a defeasible manner or not). 

Notice that if NS is understood as NS’, providing that “All standards belonging to 
the legal system at hand may be treated as defeasible (i.e. open to implicit 
exceptions)”, things are even worse, for the applier has complete discretion as to 
treating standards (including NS’) as defeasible or not. Accordingly, now we have 
two dimensions of indeterminacy: one deriving from the self-referential application 
of NS’ (another major predicament, in turn, stems from the fact that the defeasibility 
of NS’ implies the disjunction “obligatory or prohibited”), and the other deriving 
from the choice left open by the authorization itself. 

Now, if such a twofold demonstration is correct, there is no way that a complete 
and defeasible system is decidable, for it does not provide clear meta-rules of 
application of its rules. This, in turn, means that “conjunctive” theories end up 
caught in a dilemma: either they quit on completeness (thus renouncing to the ideal 
that all legal questions may have a determinate legal answer) or they abandon global 
defeasibility (thus renouncing to the ideal that all legal standards may be 
manipulated and enhanced in virtue of moral considerations). However, to the extent 
that such two ideals are conjoined into one single project of institutional design, they 
give rise to an “undecidable” system of norms, i.e. one the application thereof is 
globally indeterminate. 
                                                 
54 The assumption that law is complete is probably not necessary for proving the paradox (although it 
makes the demonstration far easier). Under this assumption, in fact, the system of norms and the 
system of normative propositions bearing upon them, as it were, “formally overlap”, as Carlos 
Alchourrón (1969), and one is allowed to equate reasoning with rules and reasoning about rules. This 
assumption is, in a certain sense, the analogue of the property that in arithmetical systems, such as 
those assumed in Gödel’s theorems, is called “correctness” (i.e., the system’s characteristic of 
demonstrating only truths). By removing such an assumption (and consequently allowing cases whose 
determination of defeasibility is unqualified by the system), probably we will complicate the 
presentation of the paradox, but I think its gist would remain essentially unaffected. In any case, I will 
not deal here with such a qualification any further. 
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Are there any ways out of the paradox? 
One first and intuitive way to solve the paradox seems to be the following. One 

may formulate NS as NS*: “All legal standards ought to be treated as defeasible, 
except this one”. However, this is only a faked way out, since (apart from other 
deeper logical puzzles55

An alternative solution would be a sort of application of type theory

) such a system would still be flawed by the following 
predicament: if a legal standard N1 picked out by means of NS’ qualifies itself as 
indefeasible, in fact, we cannot determine whether to apply it and unapply NS’, or 
vice versa. 

56. Put in a 
nutshell, this theory claims that any proposition that implies a whole set must not be 
an element of such a set, since contradictions and paradoxes stem precisely from the 
fact that there can be propositions which are definable only in the terms of the whole 
set. In order to avoid the pernicious results deriving from such propositions (which 
depend entirely and solely on the totality of a set), such a theory introduces the 
notion of a type57

Now, according to the theory of types, given any propositional function (say, fx), 
there is a certain range of values of “x” for which such a function is “meaningful”, 
that is can be predicated of truth or falsehood. But if a certain argument “x” is not of 
the correct type to be the object of a certain function fx (as it happens with 
propositions depending on the totality of a set), then fx, in spite of appearances, is 
not a well-formed formula and, for this reason, is “meaningless”, i.e. it lacks truth-
values. 

: different propositions pertain to different levels (types) of discourse 
depending on the type of object they bear upon. Amongst the objects, we have, for 
instance, individuals (type 1), properties of individuals (type 2), properties of 
properties of individuals (type 3), and so on. Accordingly, we will get different types 
of propositions bearing on objects of type 1, 2, 3, etc.  

If we deem an analogy regarding legal systems possible, this amount to the tenet 
that rules on application are meta-rules, which do not belong to the extensional set 
they bear upon. They always pertain to the level of meta-language, and so they are 
not applicable to themselves (since this would entail their bearing on different types 
of objects)58

As a consequence, meta-rules bearing on subsystems are not part of the subsystems 
whose identification they render it possible or presuppose. Here the solution appears 
to be logically sound (and it is quite usual in legal theoretical literature, although it is 
not in “non-extensional” conceptions): law has different linguistic levels, and rules, 
bearing on the application of other rules, do not bear upon themselves if we want 
them to be meaningful.  

.  

However, a problem stems from the analogy as to global application metarules (i.e. 
rules which bear on the application of all the rules which form an extensionally picked 
                                                 
55 See, for instance, Mathieu (1970: 231). 
56 The classical reference is to Russell (1908). For a general outline, see Coquand (2010). 
57 For a critical assessment, see, at least, Quine (1961: 163-166). 
58 For a contrary view, see Mathieu (1970). 
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out set). Extended to such meta-rules, in fact, the analogy suggests that they are to be 
considered as not belonging to the legal order previously singled out (that is, they are 
not legal). If they are not legal, what kind of set do they belong to?  

At least two answers seem to be available: 
i) Application meta-rules are “moral” rules, i.e. they pertain to a system of 

morality which bears upon the legal system59

ii) Application meta-rules are “doctrinal” rules, i.e. they are part of the conception 
of law held by jurisprudents. This is to say that, whilst apparently proposing an 
explanatory account of “our” concept of law, those authors who refer to the global 
defeasibility of the system, implicitly are issuing a rule bearing on the application of 
the standards composing such a system. 

. Obviously, such a solution brings 
about an infinite regress, since now we need some meta-rules regarding how moral 
norms are to be applied (and so on). This infinite regress is usually blocked by 
assuming the existence of self-evident fundamental principles of morality, the 
application thereof is equally self-evident. Now, if we do not want to commit 
ourselves to such a generous (and empirical-data-unfriendly) ontology, we have to 
admit that such a solution is merely apparent and, as a consequence, quite 
unsatisfactory. 

All this has the rather striking upshot that the global defeasibility paradox can be 
“overcome” exclusively on extra-legal grounds: even those theories which advocate 
for internal completeness, by advocating that legal sources are much richer than it is 
usually held, are forced to admit that, indeed, law is incomplete, in that is not self-
sufficient60

 
, unless they regard themselves as sources of law. 

 
6. Concluding Remarks 

 
The main purpose of this paper was to determine whether the ideal of law’s self-

sufficiency is tenable. In the course of the analysis it became clear that, contrary to a 
quite popular view, this is not the case. 

Theories which regard legal orders as extensional sets of norms must admit that 
legal systems cannot be absolutely closed (i.e. cannot be made complete as to any 
universe of case whatsoever). They also have to admit that there is a sense in which 
legal systems, to the extent that they provide no clear set of rules on inference, are 

                                                 
59 We must observe, however, that those who invoke morality as a means for the identification and the 
application of law, for obvious reasons, usually do not regard both systems as extensionally separated, 
but regard them, problematically from a logical stance, as a unique non-extensional system. 
60 A theorem of defeasibilist conceptions must be highlighted: if what has been said in the present 
section is correct, the “global defeasibilist standard” cannot be a part of the law (it must be external). If 
it is so, defenders of defeasibilism (and, in particular, of dworkinism) carry the burden of explaining 
the difference between internal morality (viz. morality which is part of the law) and external morality 
(viz. morality which is not part of the law, but prescribes his mode of application). I owe this 
clarification to Jordi Ferrer Beltrán. 
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indeterminable by means of their own criteria. And, even if the system provided 
clear rules of transformation, the system would keep on being insufficient regarding 
the “logical manipulation” of its own criteria of identification. Another reason for 
puzzlement stems from vagueness: the predicament here is twofold, since vagueness 
seems to produce the conceptual impossibility of determining the exact limits of the 
legal system, as well as some insurmountable difficulties as to the determination of 
the logical tools to be applied to legal norms (in this sense, it works as a key for 
“logical decisionism”). Moreover, a legal order containing a provision bearing on 
constitutional amendment gives rise to a dilemma: either it leads to a sort of “breach 
of legitimacy” or it leads to a sort of infinite regress in establishing the highest 
normative power operating within the system. In both cases, the puzzle cannot be 
solved but by going out of the system.  

Finally, I have examined some theses which are frequently held by theories which 
self-define themselves as “non-extensional”. In particular, I have maintained that the 
tenets of the necessary completeness of law and the necessary defeasibility of legal 
norms, when conjoined in the same conception of law, give rise to an irresolvable 
paradox. 

Indeed, if what has been argued is correct, there is no conception in sight which 
has been successful in showing that law is better regarded as a self-sufficient array of 
normative standards. Most importantly, there seems to be no way in which a self-
contained legal system can be built-up by lawgivers. 
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