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Competition Problems in Information Markets  

 

Mark R. Patterson* 

 

I. INTRODUCTION 

 It is a commonplace that we now live in an information economy. Information is playing 

greater and more varied roles in the economy in general and in competition in particular. 

Although the change may be particularly dramatic in the U.S., where it is said that 

“[i]nformation-intensive services . . . now compose the largest portion of the U.S. economy in 

terms of GNP value, jobs, and wages,”1 the phenomenon is international and increasing: “[T]he 

knowledge-intensive components of global [cross-border] flows are growing faster and thus 

gaining share from capital-, labor-, and resource-intensive flows.”2  

More specific examples emphasize the point. Companies like Google, Facebook, and 

Twitter, to take three of the greatest economic success stories in recent years, all produce 

information. Information also underlies important tangible products and services. Cellphones, for 

example, incorporate thousands of standardized technologies, and the standards that define those 

technologies are information, usually produced by international organizations made up of 

representatives from sellers in the relevant market. Even the production and marketing of less 

technologically sophisticated products, like food, often depend on standards defining 

characteristics like “organic” or “cruelty-free.”3 Information is both a large portion of the 

economy in itself and defines the terms of competition for many other products.  

Historically, the central regulator of the economy has been antitrust law. So far, though, 

antitrust law has been conspicuous mostly by its absence in the information economy. There 

have been several prominent cases in the “new economy,” like those involving Microsoft and 

more recently the Apple e-book agreements, but those cases were at bottom distribution cases of 

the kind that antitrust law has traditionally addressed, and only incidentally involved information 

issues. In many instances, in fact, information is a valuable input, but only in the sense that other 

goods and services can also be valuable inputs. Arguably more difficult are cases in which the 
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1 Uday Apte, Uday Karmarkar & Hiranya Nath, The U.S. Information Economy: Value, Employment, 

Industry Structure, and Trade, Foundations and Trends in Technology, Information and Operations Management, 

2012, vol. 6, issue 1, pages 1-87. 

2 McKinsey Global Institute, Global flows in a digital age: How trade, finance, people, and data connect the 

world economy 9 (April 2014). Admittedly, the report from which this statement comes adopts a broad definition of 

“knowledge-intensive”: “Knowledge-intensive goods and services flows (as opposed to labor-, capital-, or resource-

intensive ones) include goods and activities that have a high R&D component or utilize highly skilled labor.” Id. at 8. 

3 See, e.g., Pola Karolczyk, Product Certification – the next big standard-setting debate?, Kluwer 

Competition Law Blog, Mar. 14, 2013, http://kluwercompetitionlawblog.com/2013/03/14/product-certification-the-

next-big-standard-setting-debate/; Darren A. Prum et al., In Third Parties We Trust? The Growing Antitrust Impact 

of Third-Party Green Building Certification Systems for State and Local Governments, J. of Env. L. & Litig., vol. 

27, no. 1 (2012). 
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content of information affects purchasing decisions or other decisions in the market. That is, 

more difficult are cases in which it is the distortion of information, rather than access to 

information, that is at issue.4 Only quite recently has antitrust law been forced to confront issues 

of injury to competition through this sort of misuse of information, and the reluctance of the 

agencies and courts to address these issues fully has been surprising, as will be discussed below. 

I am currently at work on a book focusing on these issues. The book, tentatively entitled 

Information in Competition and Competition in Information, will argue that the key to addressing 

these challenges is for antitrust law to take information seriously as a good in itself. That is, 

although many commercially significant information goods—such as standards, search-engine 

results, and Libor interest-rate estimates, to take a few that have been the subject of recent 

litigation—are significant because of their influence in markets for other goods, conduct 

involving information can and should be evaluated in terms of its effects in information markets, 

rather than in other markets that may be affected indirectly. By focusing specifically on 

information and by developing analytical approaches specific to it, antitrust law can respond to 

the particular problems it poses.  

This will not be the first time that antitrust law has been forced to adapt to a new form of 

competition, as illustrated by its response to the evolution of product distribution. In the early 

years of antitrust law, up to about 1960, consumption was increasing, so the emphasis of 

business was on production, not on distribution. Initially, therefore, antitrust law focused 

primarily on manufacturing. In the 1960s, however, consumption leveled off, and competition 

for consumers increased. This resulted in increased attention to distribution and retailing—in 

1962, Target, Wal-Mart, and Kmart all opened their first stores. Antitrust law adapted, shifting 

much of its attention from manufacturing to distribution. In fact, its treatment of distribution 

issues, and particularly of agreements between manufacturers and independent retailers, changed 

dramatically, effectively remaking the law. Now distribution has changed again with the rise of 

Internet retailers like Amazon and search engines like Google. These firms play key roles in 

product distribution, but not through traditional stores where consumers can shop and compare 

goods. Instead, they provide information, information that determines which products consumers 

will buy. Antitrust law must now adapt again as the focus of competition shifts from physical 

distribution to the provision of information. 

Although the position I take here is that antitrust law can and should respond to the 

information challenge, doing so will require considerable adaptation of current doctrine. 

Information is not like other goods, economically or in other respects. It is possible, therefore, 

that a different body of law, such as consumer-protection law or a derivative of it, would be 

better suited to at least some informational problems. But many informational problems are 

specifically competition-related, rather than a product of the traditional concerns of consumer 

protection. Consequently, I believe it is reasonable to consider how antitrust law could address 

these problems.  

                                                 
4 Some cases are not easy to characterize. For example, Google has been alleged to have moved certain web 

sites down in its search results. This sort of conduct could be characterized as a denial of access to particular 

placements in Google’s results, or a distortion of the search results. 
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II. INFORMATION AND ANTITRUST 

Some information issues are not easy to fit within the usual antitrust framework. Where 

information is sold for direct consumption, as tangible goods and services usually are, there is 

generally no problem. Books, for example, may present antitrust problems, as current events 

show,5 but the problems that they present are similar to those presented by other products. In 

contrast, distinct problems arise where information’s value lies not directly in its consumption 

but in its incorporation in other products or in its use in determining which other purchases to 

make. Examples of information incorporated in other products include technological standards 

and benchmark information like Libor interest rates estimates. And examples of information that 

is used in purchasing decisions for other products include product reviews and the results of 

search engines. These are the sorts of information on which I will focus here. 

A central problem with information is that often its production does not take place in 

markets or involve competition, at least in the usual senses in which those concepts are applied 

by antitrust. It is worth noting that Sherman Act sections 1 and 2 do not refer either to “markets” 

or to “competition,” but that presumably reflects only the terminology of the time, as the 

references to “trade” arguably imply markets. In any event, Articles 101 and 102 of the TFEU 

both do refer to “markets,” and of course U.S. law has evolved to make markets a central part of 

the law. 

What, then, is a “market”? Although there is no standard definition, the usual components 

are said to be buyers, sellers, and exchange: “A medium that allows buyers and sellers of a 

specific good or service to interact in order to facilitate an exchange.”6 This definition is 

problematic where a good is provided for free, as information often is. For example, the product 

reviews often available on web sites and the results of search engines can generally be obtained 

without making a purchase. As will be discussed below, though, the acquirers of such 

information do generally provide value to the provider of the information, so the provision of the 

information can be seen as taking place in a market, even if not one that functions as 

straightforwardly as do many other markets. 

“Competition” in the provision of information often is also atypical. Much information 

serves to provide efficient standardization among products. This is true, as noted above, for 

information in technical standards, and it is also the case for benchmark products like Libor 

interest-rate estimates.7 Some standard-setting processes can be viewed as competitive in a sense. 

Standard-setting organizations often provide forums in which firms “compete” to have their 

technical solutions adopted by the organizations.8 Although the choice in that context is not to 

purchase a product, but to adopt a particular technical approach, one could view the process as 

                                                 
5 See United States v. Apple, Inc., http://www.justice.gov/atr/cases/applebooks.html (case filings page); Ian 

Steadman, European Commission drops its investigation into ebook price fixing, http://www.wired.co.uk/news/

archive/2012-12/13/eu-ebook-price-fixing-settles (Dec. 13, 2012); EU competition chief to examine Amazon, 

Hachette e-book spat, http://www.reuters.com/article/2014/06/05/eu-amazoncom-competition-

idUSL6N0OM2VJ20140605 (June 5, 2014). 

6 Market Definition | Investopedia, http://www.investopedia.com/terms/m/market.asp. 

7 See, e.g., Matthew Jensen, The Uses of LIBOR and the Victims of Its Manipulation: A Primer, The 

American, http://www.american.com/archive/2012/august/the-uses-of-libor-and-the-victims-of-its-manipulation-a-

primer (Aug. 23, 2012). 

8 See Raymond P. Nimmer, Technical Standards Setting Organizations & Competition: A Case for 

Deference to Markets, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1473431 (Sept. 14, 2009).  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1473431
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competitive, though not necessarily competitive in the sense usually meant or required by 

antitrust law. Other approaches to agreeing upon or producing information arguably do not 

involve competition even in this attenuated sense. The Libor process used until recently by the 

British Bankers’ Association, for example, involved the provision of interest-rate estimates by 

individual banks,9 and although those estimates arguably had competitive significance, and thus 

could have been information offered in a market, as will be discussed below, it is difficult to treat 

the process as a competitive one without reconsidering the meaning of the term. 

The remainder of this paper discusses these issues in more detail. The first issue, of 

whether information is provided in a market, is a problem that at least so far has been related 

primarily to situations of exclusion. As with false advertising and other consumer protection 

issues, it is not clear that the provision of misleading information even in other contexts ought to 

be an antitrust problem. The reason for this uncertainty, arguably, is that many instances of 

misleading information do not in fact involve information “markets.” Some of them do, however, 

and in such instances application of antitrust law may be appropriate. The second issue, of 

whether information is agreed upon through competition, is more often a horizontal issue, as the 

comments above regarding standard-setting and Libor suggest. Here too, though, the fit with 

antitrust law is not always obvious. 

III. INFORMATION MARKETS 

Recent news reports on the current pricing dispute between Amazon and Hachette have 

described how Amazon, when a customer searches on its site for a Hachette book, has been 

“suggesting that readers might enjoy instead a book from another author.”10 Some have claimed 

that this could constitute an antitrust violation, and though there are a variety of problems with 

such a theory,11 a fundamental one is that of identifying the market in which competition is being 

harmed. The harm, if any, appears to be in misdirecting, or perhaps merely redirecting, 

consumers by providing information about other books. Is the problem here one with the book  

market, or with a market for information about books? Or is there perhaps no market problem, 

and thus no competition problem, at all?  

Somewhat similar questions can be asked about Google. The allegations against Google 

have been primarily that it has disadvantaged not suppliers, as with Amazon, but potential 

competitors: information providers like Yelp, and so-called “vertical search engines.”12 Web 

sites like Yelp allege both that Google has misappropriated their content and that Google 

demotes them in its organic results in order to give an advantage to Google products like Google 

                                                 
9 BBA Libor, The Basics, http://www.bbalibor.com/explained/the-basics. 

10 David Streitfeld, Writers Feel an Amazon-Hachette Spat, N.Y. Times, May 9, 2014, at B1, available at 

http://www.nytimes.com/2014/05/10/technology/writers-feel-an-amazon-hachette-spat.html. 

11 It is not clear, however, under what theory. If Amazon’s goal is exclusion, it does not seem to be the 

exclusion of a competitor, because Hachette is either a supplier or a customer, depending on how one views the 

markets at issue. Perhaps if Amazon seeks eventually to enter the publishing business then it could be a potential 

competitor of Hachette, but Amazon’s conduct does not seem clearly connected to injuring that sort of competition. 

Instead, Amazon seem only to be engaged in very aggressive negotiation tactics. 

12 In fact, the definition of “vertical search engine” is broad enough and vague enough that it could 

encompass information providers like Yelp. 
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Places and Zagat.13 “Vertical search engines” are search engines like Foundem14 or 

TradeComet15 that are aimed at those seeking particular sorts of information, such as medical 

information or information about the prices of consumer electronics goods. These vertical search 

engines allege that Google has manipulated the pricing of its AdWords program to disadvantage 

them as potential competitors of Google.16 Because it may be feasible to develop a successful 

search engine in a limited area at relatively low cost, a vertical search engine could gain a 

foothold in a particular area and pose a competitive threat to Google and other general search 

engines, at the very least taking away advertising revenue for searches in that area. 

The theory of an antitrust claim against Google would be that the manipulation of search 

results excludes competitors — vertical search engines, say — from effectively competing to 

serve those seeking information, either generally or through Google. Foreclosure from access to 

those Google users, even if only through being pushed down in Google’s results, could 

effectively exclude competitors from the search market. Moreover, this sort of exclusion would 

also harm consumers if consumers value the services that those vertical search engines provide, 

and would prefer that they be included, or appear higher, in Google’s results. As with Amazon, 

then, the relevant market—the market in which competition is harmed—is somewhat unclear. It 

could be the market for search engines, or the market for advertising (like AdWords) on search 

engines, or the market for search results requested by users. The latter two markets, and 

particularly the final one, are informational, just as is a possible market for information about 

books in the case of Amazon.  

The paragraphs below discuss several conceptual and practical problems with 

information markets. First, much competitively significant information is provided for free, at 

least nominally, making it unclear whether communication of the information should be treated 

as a market transaction.  Second, information issues, or demand-related issues more generally, 

have often, though not always, been treated as issues of consumer protection, rather than 

competition, which makes applicability of antitrust law uncertain. Finally, even assuming an 

information market is defined for antitrust purposes, evaluation of a seller’s power in such a 

market is problematic. 

                                                 
13 The Power of Google: Serving Consumers or Threatening Competition: Hearing Before the Subcomm. 

On Antitrust, Competition Policy, & Consumer Rights of the S. Comm. on the Judiciary, 112th Cong. (2011) 

(testimony of Jeremy Stoppelman, Cofounder and CEO, Yelp! Inc.), available at http://www.judiciary.senate.gov/

hearings/testimony.cfm?id=3d9031b47812de2592c3baeba64d93cb&wit_id=3d9031b47812de2592c3baeba64d93cb-

5-1; see also Matthew Ingram, Google’s Zagat Buy Could Give Search Critics More Ammo, GIGAOM, Sept. 9, 

2011, http://gigaom.com/2011/09/09/googles-zagat-buy-could-give-search-critics-more-ammo/.Criticsore Ammo, 

GIGAOM, Sept. 9, 2011, http://gigaom.com/2011/09/09/googles-zagat-buy-could-give-search-critics-more-ammo/. 

14 See Adam and Shivaun Raff, Background to EU Formal Investigation, SEARCHNEUTRALITY.ORG 

(Nov. 30, 2010 8:01 PM), http://www.searchneutrality.org/foundem-google-story/eu-launches-formal-investigation. 

15 See Complaint, TradeComet.com LLC v. Google Inc., No. 09-CIV-1400 (S.D.N.Y. Feb. 17, 2009). 

16 Id.; see also Jeff Bliss and Sara Forden, Google Ad Rate for Microsoft Said to Be Investigated by U.S., 

BLOOMBERG NEWS, Sept. 21, 2011, http://www.businessweek.com/news/2011-09-21/google-ad-rate-for-

microsoft-said-to-be-investigated-by-u-s-.html (“U.S. antitrust enforcers are investigating whether Google Inc. 

illegally increased advertising rates 50-fold for rival Microsoft Corp.”). 
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A. Free Markets? 

A problem with considering a market for information, whether about books through sites 

like Amazon or search results through sites like Google, is that the goods at issue—the 

informational results provided on these sites—are provided for free, at least to consumers and at 

least in the first instance. Some consumers pay for the information, at least indirectly, of course, 

through purchases of products sold advertised on these sites.17 That is so because Amazon and 

Google are platforms that create so-called “two-sided markets.” As Rochet and Tirole define 

them, two-sided markets are intermediary platforms that “enable interactions between end-users, 

and try to get the two (or multiple) sides ‘on board’ by appropriately charging each side.”18  

In two-sided markets, the price, quality, and output relationships for the two sides are 

interrelated, which arguably makes it inappropriate to consider the two sides in isolation. For 

example, in such a market the platform, like a television network or a search engine, might be 

charging high prices to advertisers, but those prices would not necessarily show that competition 

is not working. Instead, those high prices might be necessary to pay for fixed costs of the 

programming or search engine that attracts viewers or users. Conversely, if the platform is 

providing a service to one user group for free, as broadcasters and Google do, it might be doing 

so in order to enable it to charge a higher price to the other, so that the zero price does not show 

that the platform lacks power. This interaction between the two sides of the market makes 

analysis difficult in many information markets. 

On the other hand, it is not clear that we should never consider price-quality relationships 

on one side of the market in isolation. Consider Google as an example. If its price to advertisers 

is high, it is no less high because the price to searchers is low. Advertisers receive benefits from 

lower prices to searchers, because the resulting greater quantity of searchers effectively makes 

Google a higher-quality provider for advertisers, but it is not clear that the quality benefits 

compensate for the higher prices. Conversely, even if the searchers receive search results for 

free, it is not clear that those results are worth the price. They would not be, for example, if the 

results were misleading or if there were alternatives available, perhaps also for free, of higher 

quality. This is not an economic question so much as it is a legal one: despite the 

interdependence between the two sides of a two-sided market, the law might take the position 

that limits should be placed on subsidization of one side of the market by the other.  

Indeed, courts and agencies have considered challenges to two-sided markets on a 

number of occasions, and they have had no difficulty in treating the paying side of the market in 

isolation. In these instances, the courts and agencies have often ignored the side of the platform 

in which goods are provided for free. That has been true, for example, in a variety of cases 

challenging anticompetitive with respect to newspaper and magazine advertising.19 Similarly, the 

                                                 
17 Even consumers who do not buy products on or through the sites often provide valuable information to 

the sites through their search behavior, so in that sense they enter into an exchange with the sites. But the exchange 

does not function as do market exchanges. 

18 Jean-Charles Rochet & Jean Tirole, Two-Sided Markets: An Overview, http://faculty.haas.berkeley.edu/

hermalin/rochet_tirole.pdf (Mar. 12, 2004). 

19 See Twin Laboratories, Inc. v. Weider Health & Fitness, 900 F.2d 566 (2d Cir. 1990); Homefinders of 

America, Inc. v. Providence Journal Co., 621 F.2d 441 (1st Cir. 1980); Home Placement Service, Inc. v. Providence 

Journal Co., 682 F.2d 274 (1st Cir. 1982). 
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wave of radio mergers in the 1990s, the Department of Justice’s approach focused almost 

exclusively on the effect of these mergers on advertisers, rather than on the effect on listeners.20 

But the courts have not generally faced allegations of anticompetitive conduct in markets, 

or sides of two-sided markets, where goods are provided for free. Where they have, as in cases 

alleging false advertising as an antitrust violation, they have been reluctant to find antitrust 

violations.21 The U.S. and EU Google investigations are in a sense exceptions, because both 

investigations, though focused on the harm to Google competitors or potential competitors, also 

addressed the quality of Google’s search results, if only superficially.22 But of course neither of 

these investigations involved litigation, so neither tested whether a market for search results 

could be established to support antitrust allegations.  

The challenge here is especially difficult because antitrust’s usual dimension for the 

evaluation of anticompetitive effects, price, is of no value for goods that are provided for free. 

Instead, it is quality that must be assessed to determine whether information providers’ conduct 

is procompetitive or anticompetitive. That is, are the providers delivering accurate or inaccurate 

information? This is not a traditional antitrust-law question but one that is typically addressed by 

consumer-protection law. Indeed, some have argued that information never a valid issue for 

antitrust.23 At the least, it is important to consider where the line between the two bodies of law 

should lie. 

B. Competition and Consumer Protection 

The concept of a market can be used to distinguish issues of competition from those of 

consumer protection. As noted above, a market is generally thought of as involving buyers, 

sellers, and exchange, but a market is not composed only of individual exchanges between sellers 

and buyers, but also is the product of many such exchanges: 

  

                                                 
20 See, e.g., Speech of Joel I. Klein, Acting Assistant Attorney General, Antitrust Division, U.S. 

Department of Justice, DOJ Analysis of Radio Mergers, Feb. 19, 1997, http://www.justice.gov/atr/public/

speeches/1055.htm; E. Cavanagh, De-Regulation of the Air Waves: Is Antitrust Enough?, 17 St. John’s J. Leg. 

Commentary 67 (2003); R. Lande, Consumer Choice as the Ultimate Goal of Antitrust, 62 U. Pitt. L. Rev. 503, 517-

18 (2001). Even where the agency considered listeners, it did so primarily to define the market for advertising. See 

Comment S. Leeper, The Game of Radiopoly: An Antitrust Perspective of Consolidation in the Radio Industry, 52 

Fed. Comm. L.J. 473, 489-90 (1999-2000). 

21 National Association of Pharmaceutical Manufacturers, Inc. v. Ayerst Laboratories, 850 F.2d 904, 916 

(2d Cir. 1988) (quoting 3 P. Areeda & D. Turner, Antitrust Law, ¶ 738a, at 279 (1978)); American Professional 

Testing Service, Inc. v. Harcourt Brace Jovanovich Legal and Professional Publications, Inc., 108 F.3d 1147, 1152 

(9th Cir. 1997). The approach of these cases is discussed further below. See infra text accompanying notes __-__. 

22 See Statement of the Federal Trade Commission Regarding  Google’s Search Practices, In the Matter of 

Google Inc., FTC File No. 111-0163, January 3, 2013; Press Release, European Commission, European 

Commission, Antitrust: Commission seeks feedback on commitments offered by Google to address competition 

concerns, IP/13/371, 25 April 2013, http://europa.eu/rapid/press-release_IP-13-371_en.htm; see also Mark 

Patterson, Search Engine Objectivity, http://www.concurringopinions.com/archives/2013/11/search-engine-

objectivity.html (Nov. 23, 2013). 

23 See Schachar v. American Academy of Ophthalmology, Inc., 870 F.2d 397, 400 (7th Cir. 1989) 

(Easterbrook, J.) (“The Academy’s declaration affected only the demand side of the market, and then only by 

appealing to consumers’ (and third-party payors’) better judgment. If such statements should be false or misleading 

or incomplete or just plain mistaken, the remedy is not antitrust litigation but more speech—the marketplace of 

ideas.”). 
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We begin by discussing markets, and specifically their role in aggregating and 

conveying information across a population. Each individual participant in the market 

arrives with certain beliefs and expectations — about the value of assets or products, and 

about the likelihood of events that may affect these values. The markets we study will be 

structured so as to combine this set of beliefs into an overall outcome — generally in the 

form of market prices — that represents a kind of synthesis of the underlying 

information.24 

 

It is this aggregating function, I suggest, that distinguishes competition from consumer 

protection. Consumer protection involves practices like false advertising that involve specific 

interactions between particular sellers and buyers, and that for the most part are not affected by 

other transactions with other parties. Consumers deceived by false advertising are deceived by its 

falseness, not by some broader distortion in an advertising “market.”25 Indeed, a seller’s 

provision of false information about its own product, one could argue, typically is not provided 

in a broader market for information about that product, at least if it is clear that the information is 

being provided by the seller. Consumers view advertising from a seller about its own products 

differently than information from, say, a third-party provider.26 In that respect, the seller’s own 

information is effectively in a market of its own or, better perhaps, is simply provided in 

association with the seller’s product, in the market for that product. 

Competition in the provision of information, in contrast, involves multiple providers that 

can, in principle at least, be viewed as reasonably interchangeable in their ability to provide 

particular information. This illustrates why many of the recent legal issues involving information 

implicate competition law. Google and other search engines operate and compete in a market for 

search results. Similarly, Amazon is one of many providers of information about the books it 

sells. Moreover, the information providers in these markets have advantages that could make 

possible anticompetitive use of information. Both Google and Amazon have large market shares, 

and the accuracy of information provided by them will often be difficult for the recipients to 

assess.27  

This provider- or competition-focused approach seems to be a more satisfactory means of 

delineating the boundary between competition and consumer-protection law than are some 

alternatives. For example, Neil Averitt and Robert Lande have identified the boundary as the one 

between conduct that alters the products on the market—supply—and conduct that affects 

choices among them—demand: 

                                                 
24 David Easley & Jon Kleinberg, Networks, Crowds, and Markets: Reasoning about a Highly Connected 

World 691 (2010), available at http://www.cs.cornell.edu/home/kleinber/networks-book/networks-book-ch22.pdf. 

25 See, e.g., Doherty, Clifford, Steers & Shenfield, Inc. v. F.T.C., 392 F.2d 921, 925 (6th Cir. 1968) (“It is 

the function of the Commission to determine ‘[t]he meaning of advertisements or other representations to the public, 

and their tendency or capacity to mislead or deceive . . . .’”) (quoting Carter Products, Inc. v. Federal Trade 

Commission, 323 F.2d 523, 528 (5th Cir.)); Ward Labs., Inc. v. F.T.C., 276 F.2d 952, 954 (2d Cir. 1960) 

(“Moreover, advertisements are not to be judged by their effect upon the scientific or legal mind which will dissect 

and analyze each phrase but rather by their effect upon the average member of the public who more likely will be 

influenced by the impression gleaned from a quick glance at the most legible words.”) 

26 Ellen R. Jordan & Paul H. Rubin, An Economic Analysis of the Law of False Advertising, 8 J. of Legal 

Studies 527, 545 (1979) (“[C]onsumers might well place more faith in the result of a third party’s testing than they 

would in a claim originating with the seller.”)  

27 See infra note 36 and accompanying text. 
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Can deception and these other [informational] market failures give rise to antitrust 

violations, or should we instead term whatever harms they cause “consumer protection” 

problems? It all depends upon whether they distort the offerings of the market in 

question.  
 

This is because all antitrust violations have in common the fact that they all affect or 

distort the offerings that the market provides. They change the choices that would be 

offered to consumers by the functioning of the free market competition. Consumer 

protection violations, by contrast, detrimentally affect consumers’ ability to choose from 

among the options provided by the market. When imperfect information, deception or 

coercion distorts the options offered by the market, this quite properly gives rise to an 

antitrust violation.28 

 

 It is not clear, however, that the distinction drawn in this passage is satisfactory. Any 

conduct that affects consumers’ choices will also be one that, at least in the long term, affects 

availability of products on the market. Why would producers continue to provide products that 

consumers do not buy? And some competition cases bear this out. Microsoft, for example, was 

alleged in the 1990s to have engaged in campaigns of “fear, uncertainty, and doubt” by, among 

other things, making inaccurate product announcements and including code in its software that 

would generate fake error messages. The goal was to affect purchases of DR-DOS, a product that 

competed with Microsoft’s MS-DOS, according to a Microsoft memo: “What the [user] is 

supposed to do is feel uncomfortable, and when he has bugs, suspect that the problem is DR-

DOS and then go out to buy MS-DOS.”29 The desired effect, then, appeared to be one of an 

ability to choose, but the result of widespread distortion of choices was also to affect the 

products available on the market. As the producer of DR-DOS alleged in its antitrust complaint 

against Microsoft, “the impact of such fear, uncertainty and doubt . . . dealt [the company] a 

devastating blow in its ability to continue to market its DR DOS products.”30 Misinformation in 

the short term distorts consumer choices, but in the long term it also affects product availability. 

A focus on information markets also seems more satisfactory than the one adopted by 

some courts, which is derived from the Areeda treatise. In their discussion of the antitrust 

treatment of misrepresentations Professors Areeda and Turner have said that “[b]ecause the 

likelihood of a significant impact upon the opportunities of rivals is so small in most observed 

instances—and because the prevalence of arguably improper utterance is so great—the courts 

would be wise to regard misrepresentations as presumptively de minimis for § 2 purposes.” 

Areeda and Turner suggest, in a test subsequently approved by the Second and Ninth Circuits, 

that a plaintiff may overcome the de minimis presumption “by cumulative proof that the 

representations were [1] clearly false, [2] clearly material, [3] clearly likely to induce reasonable 

                                                 
28 Robert H. Lande, Market Power Without A Large Market Share: The Role of Imperfect Information and 

other “Consumer Protection” Market Failures, Mar. 8, 2007, http://www.justice.gov/atr/public/hearings/single_firm/

docs/222102.htm (citing Neil W. Averitt & Robert H. Lande, Consumer Sovereignty: A Unified Theory of Antitrust 

and Consumer Protection Law, 65 Antitrust L.J. 713, 718-22 (1997)). 

29 E-mail Message from Brad Silverberg, quoted in Dan Goodin, Microsoft emails focus on DR-DOS 

threat, CNET News, Apr. 28, 1999, available at http://news.cnet.com/2100-1001-225129.html. 

30 First Amended Complaint and Jury Demand ¶ 61, Caldera, Inc. v. Microsoft Corp., No. 2:96CV645B (D. 

Utah filed Feb. 23, 1998). 
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reliance, [4] made to buyers without knowledge of the subject matter, [5] continued for 

prolonged periods, and [6] not readily susceptible of neutralization or other offset by rivals.”31 

Of these criteria, the first five appear to be directed at assessing the magnitude of the 

effect of the misrepresentations. The sixth, in contrast, addresses competitors’ ability to respond; 

in that sense, it is relevant to the informational power of the defendant and seems to assume a 

market for information. Although the courts have not developed this test significantly, a focus on 

the ability of competitors to “neutralize” false information is exactly the approach one would 

expect for informational power. Absent atypical circumstances, one would expect competitors to 

be on an even playing field regarding much information, such as that in advertisements, which 

were the focus of Areeda and Turner’s proposal above. Market power is likely to exist only when 

atypical circumstances exist, so the inquiry should focus on those circumstances. In fact, it might 

be preferable, instead of applying a de minimis presumption to all misrepresentations, with the 

possibility of fact-specific rebuttal, as Areeda and Turner propose, to define particular 

circumstances in which such claims will be entertained by competition law. For example, an 

important factor is likely to be the ability to match the authority, or apparent authority, of the 

party making a misrepresentation. In the cases in which courts have found misrepresentations to 

present an antitrust problem, such circumstances have generally been present, with the 

statements represented as the product of a respected organization or government body.  

The important point here is that these are considerations that focus not on the truth or 

falsity of information,32 but on the advantages or disadvantages of information providers vis-à-

vis other providers in the information market. That reflects the general approach of antitrust law, 

which aims not to require particular results in markets but only to ensure that the markets can 

function to provide those results that consumers prefer. Determining when there are obstacles to 

that goal is a task that may require different techniques in information markets, but it is not one 

that is differs conceptually from the usual inquiries of antitrust law. 

C. Power in Information Markets 

Suppose, then, that we have accepted that an information market is a useful concept for 

antitrust purposes. How does one measure power in such a market? Market power is a central 

element in competition law, both conceptually and doctrinally. Conceptually, competition is not 

concerned with minor or short-lived deviations from effective competition, because many such 

                                                 
31 National Association of Pharmaceutical Manufacturers, Inc. v. Ayerst Laboratories, 850 F.2d 904, 916 

(2d Cir. 1988) (quoting 3 P. Areeda & D. Turner, Antitrust Law, ¶ 738a, at 279 (1978)); American Professional 

Testing Service, Inc. v. Harcourt Brace Jovanovich Legal and Professional Publications, Inc., 108 F.3d 1147, 1152 

(9th Cir. 1997). 

32 This also raises doubts about the first five factors of the test advanced by Areeda and Turner, at least 

outside the misrepresentation context. Although their emphasis on requiring that information problems be significant 

before antitrust comes into play is valid, distorted search results would rarely be what Areeda and Turner call 

“clearly false.” It is not even clear what this would mean, since there is no clear “truth” for many search results. That 

does not mean that the results that Google delivers do not have power; in fact, anecdotal accounts suggest that they 

can make or break companies. It means, though, that it may be difficult to develop tests for assessing whether such 

effects are anticompetitive or procompetitive. In the absence of a substantive test for “truth,” the only way to make 

such an assessment might be to use a process-oriented approach by determining whether Google has manipulated its 

search algorithms in a way that supports a finding of harm to competition. This in fact appears to be the approach 

applied by the Federal Trade Commission in deciding not to pursue an action against Google. See Statement of the 

Federal Trade Commission Regarding Google’s Search Practices, In the Matter of Google Inc., FTC File No. 111-

0163, January 3, 2013. 
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deviations are self-correcting through the competitive process. But when firms individually or 

collectively possess significant power, in contexts in which there are obstacles to the competitive 

process, consumers can be subject to significant injury. Until recent years these circumstances 

were rarely present for information, because information had not occupied the structural role that 

it has now acquired. In the current economy, though, both information markets and powerful 

providers are common. 

Market power is important doctrinally as well. Although some obviously anticompetitive 

conduct can be condemned without a showing of market power (or monopoly power, which is a 

large amount of market power), proof of power is a requirement for most violations. The usual 

definition of market power is not particularly useful for information, though. Market power is 

typically defined as the ability to profit from raising the price of a good or service above 

marginal cost (understood to include a reasonable profit). As described above, the marginal cost 

of information is often near zero.33 Although one could still apply a marginal cost-based 

definition of power, almost all information providers would be found to have power, so the result 

would not be meaningful as a means of identifying providers that can significantly harm 

competition. 

In any event, competition law rarely uses actual price-cost comparisons, because the 

necessary data are rarely available. The usual method of assessing market power is to rely on 

market share, because market share often reflects the ability of a firm to act without regard to 

competition. Generally speaking, if a firm with a large market share seeks to act 

anticompetitively—by raising price, for example—smaller competitors will be unable to 

compensate for the anticompetitive acts by selling at a lower price themselves, because they will 

be too small to produce the unmet demand. Although competition law typically uses sales to 

measure market share, it is actually capacity that is the relevant measure. It is unused capacity, 

not current sales, that allows competitors to meet the needs of consumers who are priced out of 

the market by the high prices of a dominant firm. In traditional product markets, though, capacity 

and size are usually closely related, so the distinction between sales and capacity is unimportant.  

For information products, that is not true. A key difference between the production of 

information and the production of other products lies in the ease with which informational output 

can be expanded. Consider a search engine that competes with Google, for example. If Google 

were to act anticompetitively, its competitor would easily be able to “produce” products to meet 

the demand of those who were unhappy with Google’s products. After all, the products at issue 

are search results, and the algorithm for producing them is already available, so the only obstacle 

to producing more of them is the installation of more server capacity to deliver the results to 

customers. Although expanding server capacity imposes some costs and takes some time, those 

limitations are small compared with, say, expansion of capacity in the production of the 

archetypal widget. Hence, market share is a relatively poor proxy for power when the product at 

issue is information. 

                                                 
33 As Carl Shapiro and Hal Varian say, “[i]nformation is costly to produce but cheap to reproduce.” 

Shapiro and Hal Varian, Information Rules: A Strategic Guide to the Network Economy (1999). That is, the fixed 

costs of producing information can be high, but the marginal cost of each distribution of that information is 

generally low. To illustrate with specific examples, the costs of producing a music recording or a search-engine 

algorithm are considerable, but the costs of producing an additional CD or responding to an additional search query 

are quite low, once the music file or algorithm exist. In contrast, the costs of producing, say, an additional 

automobile or restaurant meal are not so dramatically low in comparison to the design of the car or the establishment 

of a restaurant. 
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What constrains competitors’ ability to respond to anticompetitive information practices? 

Sometimes it may be access to particular means of communication that others do not have. This 

seems to be the theory underlying the commitments that Google has proposed to address the 

European Commission’s concerns about its search practices. Those commitments address this 

issue to some extent, by providing alternative links to other search services on Google’s pages, 

but it is unclear whether these commitments will serve these purposes well. That is so both 

because the alternatives that will be made available are based in part on Google’s own search 

results, and because it is difficult to know how to assess the value of alternative placements of 

information. 

In some instances, however, a similar approach may be usable. In a previous article,34 I 

suggested a possible approach to measuring Google’s power in its AdWord advertising market. 

That approach was to use the prices paid for AdWords, and particularly the relative prices paid 

for AdWords placements. One allegation against Google is that it uses AdWords “Quality 

Scores” to raise prices charged to its competitors or potential competitors for placement on 

AdWords. For example, a web site that formerly paid $X for placement in the first position 

might subsequently be forced, without a legitimate justification,35 to pay the same price but only 

receive placement in the second position. If those prices are signals of value to consumers, this 

sort of distortion could reflect harm to consumers. 

Moreover, the payments, and differences in payments, are an indicator of the value, or 

lack thereof, of alternative means of reaching consumers. For example, suppose that the price for 

placement as the first AdWords result were 20% greater than that for placement as the second 

result. If the value of the second placement were 20% lower than the value of the first, then it 

seems that if Google were able, through manipulation of Quality Scores, to impose the first-

position price for second-position placement, that would be an exercise of power. That would be 

so at least if, as it seems reasonable to assume, the profit at the “normal” second-position price 

would be a profitable one; in that case, Google would earning supracompetitive profits. As such, 

an investigation of these values seems to be a reasonable approach to assessing Google’s power 

in the AdWords market, where there is an available pricing structure for alternative means of 

delivering information. 

Sometimes, however, information problems will not be so easily ascribable to delivery 

locations. This may be so particularly where misleading or incomplete information is at issue. In 

such cases, other providers might be able to reach consumers but the consumers may not be able 

to determine what would be the benefits of switching to another provider. That is so because 

consumers may not know whether they are receiving high-quality or low-quality information. 

Indeed, in some cases it will be almost necessary that this is so. As Kenneth Arrow said of 

information, “its value for the purchaser is not known until he knows the information, but then he 

has in effect acquired it without cost.”36 In many cases where a consumer is seeking information, 

                                                 
34 Mark R. Patterson, Google and Search-Engine Market Power, Harvard Journal of Law and Technology 

Occasional Paper Series (July 2013), http://jolt.law.harvard.edu/antitrust/articles/Patterson.pdf. 

35 Of course, Google argues that it has legitimate justifications for such moves, and that might be true; the 

purpose of this test is not to prejudge Google’s conduct, but to assess its power. As suggested above, though, the 

signaling explanation suggests that AdWords payments may reflect value to consumers, so that distortion of the 

AdWords market would be unjustified. 

36 Kenneth J. Arrow, Economic Welfare and the Allocation of Resources and Invention 10 (1959), 

http://www.rand.org/pubs/papers/2006/P1856.pdf. 
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she will be unable to evaluate the quality of the information she receives.37 That makes 

information very different from other products, where comparisons are usually much more 

straightforward. Consumers have no trouble comparing prices, of course—lower prices are 

better, all other things being equal. The same is true for many aspects of product quality, but 

when consumers are seeking information, they often lack the ability to evaluate it. 

The importance of this fact is that if it is difficult, or even impossible, for consumers to 

evaluate the quality of the good they are receiving, it is difficult for them to decide how much to 

pay for it or rely on it. As a result, there may be considerable opportunity for sellers to provide 

low-quality goods. Doing so injures consumers, but in an entirely different way from traditional 

anticompetitive conduct. In a typical competition-law analysis, the key question is whether a 

seller has the freedom to charge higher-than-competitive prices, or if competitors could respond 

by offering lower-price goods to consumers. There is typically no question about whether 

consumers would switch to lower-price goods, because prices are generally transparent. When 

sellers compete on quality, however, and consumers cannot evaluate quality, the competition 

problem is not the response of competitors. Instead, as described above, the problem is that even 

if competitors offer alternatives, consumers may not know which alternative is preferable. 

It might be more productive, therefore, to focus on competitors’ means of responding to 

informational power, in a manner akin to the way that the market share measure captures the 

ability of competitors to respond to a reduction in output. If consumers do not know that they are 

receiving inaccurate information, competitors will have to incur not just the cost of providing 

accurate information, but also the cost of pointing out the inaccuracy of other information. 

Again, this is not a problem for price; consumers do not generally have to be persuaded that 

lower prices are better than higher ones. But it may not be enough to provide better information; 

it may also be necessary to prove that the information is better. And there may be behavioral 

factors may come into play here, in that consumers may be more inclined to accept the first 

information received than to have their opinions changed.  

Another approach would be to focus on factors that are thought to contribute to the power 

of persuasion. In the U.S. Supreme Court’s opinion in American Society of Mechanical 

                                                 
37 Economics has developed some useful tools for considering quality issues, some of which focus on 

distinctly informational concepts. For example, economists divide products into three types of goods with respect to 

the means by which consumers can evaluate the quality of the goods. Search goods are those whose quality can be 

evaluated before the good is purchased, often by searching for evaluations of the product. Experience goods are 

those that are difficult to evaluate before purchase, but that can be evaluated as they are used. Credence goods are 

those that are difficult for consumers to evaluate even after they are used. Thus, a painting would likely be a search 

good, a restaurant meal will typically be an experience good, and a vitamin supplement might be a credence good. 

Information also will often be a credence good, the type that presents the most problems for a well-

functioning market. Consider, for example, the use of search engines. Some search results will be experience goods. 

For example, if one searches for information about a person or thing, one will probably not know before conducting 

the search what will be the quality of the results, but it is likely that they can be evaluated once received. For some 

searches, though, and these are the ones of most interest here, one may not know even after performing the search 

whether the quality of the results was high. For example, if one searches with the keywords “best price iPhone 5” or 

“nice inexpensive New York hotels,” it will be difficult to evaluate the quality of the results. Even after reviewing 

the search results, one often will have no way of knowing whether the search engine performed well.  For example, 

even if one receives a web site with what one thinks is a good price on an iPhone 5, one will not always know 

whether better prices are available. And a user who searches for “nice inexpensive New York hotels” cannot know 

whether the results are in fact nice inexpensive New York hotels, let alone the nicest or most inexpensive New York 

hotels, or if better results might have been available. Even if the user ran the search on another engine and obtained 

different results, it would not be clear which results were better. In that sense, search results, and information more 

generally, can be credence goods. 



14 

Engineers, Inc. v. Hydrolevel Corp., where the Court held that an organization was liable under 

the antitrust laws when it allowed one of its members to issue a fraudulent statement under the 

organization’s name, the Court said that the organization had “cloak[ed]” its officials with “the 

authority of its reputation.”38 Authority and reputation are characteristics that allow firms to 

persuade, and thus in some sense provide informational power. In fact, we hear frequent 

references to “mindshare,” which reflects consumer awareness. Although a direct analogy 

between “mindshare” and market share is not likely to be fruitful, there are factors that may be 

useful in assessing the power of an information provider. The frequency with which the 

statements of a particular provider are cited is an example; that is a factor often used in academic 

contexts to measure “impact.” Perhaps one could even find proxies for mindshare. If Google 

charges twice as much for comparable advertising as does Bing, would that show that Google 

has twice the mindshare? Or would it show power even more directly, in that Google’s costs are 

presumably similar to Bing’s, so that a higher price could be direct evidence of power?  

Another possible consideration is that the persuasive effect of information generally 

depends, or at least could depend, on representations about the goals and purposes for which the 

information is provided. Statements and perceptions about objectivity can have implications for 

consumer acceptance of information. For example, Google’s statements regarding the objectivity 

of its search results have evolved in recent years.39 In 2007, it said “Our search results are 

generated completely objectively and are independent of the beliefs and preferences of those 

who work at Google.”40 Subsequently it said that it was delivering the results that searchers 

wanted. More recently, it has said that “Google’s search results are ultimately a scientific opinion 

as to what information users will find most useful.”41 At times, it makes no reference to the 

preferences of searchers at all, saying in its documentation, for example, that it “tried to clarify 

where possible that although we employ algorithms in our rankings, ultimately we consider our 

search results to be our opinion.”42 And Google, if it chose, could simply say, “We’ll provide the 

search results that we want to provide.” 

Whether such statements should be relevant for competition law is unclear. After all, 

most competitive conduct is judged based on its effects, not on whether the seller has been 

misleading about its goals or conduct. But then most competitive conduct does not achieve its 

effects through persuasion. Hence, competition law requires an approach to this problem. In 

some circumstances, as is discussed below for collective action, it is reasonable to assume that 

deviations from the information that consumers want are anticompetitive. That determination 

requires a means of distinguishing prima facie objective information, like that in search results, 

                                                 
38 456 U.S. 556, 570 (1982).  

39 Cade Metz, Google drops nuke on ‘objective’ search engine utopia, The Register (Dec. 12, 2010, 1:25 

PM), http://www.theregister.co.uk/2010/12/16/google_ 

algorithms_are_google_opinions/. 

40 Google: An explanation of our search results, GOOGLE (Mar. 21, 2007), http://web.archive.org/

web/20070321092528/http://www.google.com/explanation.html. 

41 See The Power of Google: Serving Consumers or Threatening Competition?: Hearing Before the 

Subcomm. On Antitrust, Competition Policy, & Consumer Rights of the S. Comm. on the Judiciary, 112th Cong. 3 

(2011) (testimony of Eric Schmidt, Executive Chairman, Google Inc.) [hereinafter Schmidt Testimony], available at 

http://www.judiciary.senate.gov/pdf/11-9-21SchmidtTestimony.pdf. 

42 Matt Cutts, Comment to In Google’s Opinion . . . . , JOHN BATTELLE’S SEARCH BLOG (Dec. 1, 2010) 

http://battellemedia.com/archives/2010/12/in_googles_opinion.php; see also Schmidt Testimony. 
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from information that is understood to be subject to puffery, like advertising. The criteria for 

drawing that distinction turn in large part, I suggest, on the considerations suggested above that 

indicate whether the information’s provider is distinct from the subject of the information itself. 

IV. COMPETITION IN INFORMATION 

Another illustration of the problem of competition and information is the conspiracy to 

distort Libor rates. Libor rates are used as benchmarks for most variable-rate loan agreements, 

where the rates are adjusted based on Libor (the “London interbank offered rate”). So if Libor 

rates are incorrect, variable rates go up or down more than they should. Moreover, Libor is used 

both in home mortgage loans and in large commercial loans; in a sense, Libor is central to the 

whole concept of variable-rate loans, with $10 trillion of Libor-based loans in the U.S. alone. Yet 

investigations and guilty pleas have shown that for a number of years Libor rates were the 

product of private manipulation by large global banks. The banks agreed among themselves to 

manipulate Libor by submitting false estimates, in part with the goals of profiting on loans whose 

rates were about to be adjusted or of improving the appearance their own financial positions. 

Because the banks’ agreements raised (or lowered) the rates for trillions of dollars of loan 

agreements, one would expect competition law to condemn the agreements as price-fixing.  

But the peculiar role of information—Libor rate estimates—makes the Libor conspiracies 

problematic for competition law. During the period of the conspiracies—new rules have recently 

been instituted—the rates were created by averaging rate estimates submitted by banks in 

response to a daily survey by the British Bankers’ Association (BBA).43 So the results of the 

survey determined Libor, which affected interest rates. In the same way, many private 

organizations agree on informational product standards or certifications, and those standards and 

certifications define the terms of competition for a vast number of products. The problem for 

competition law is that it governs “restraints of trade,” and the BBA Libor survey, like many 

standardization and certification efforts, is not clearly either a “restraint” or “trade.” It is not 

clearly a restraint because parties were not required to use Libor in their loan agreements, and it 

is not clearly trade because a survey is not clearly a commercial transaction. As a result, although 

the intended and foreseeable effect of the banks’ agreements was to raise or lower prices, often 

for loans to which they were parties, the banks accomplished that goal through the intermediary 

of information—the Libor rates—which may allow them to escape liability under competition 

law. 

A. Competitive Conduct? 

In the first private Libor antitrust suit in the U.S., Judge Naomi Reice Buchwald 

dismissed the antitrust claims in light of the problems described above, saying that “the process 

by which banks submit LIBOR quotes to the BBA is not itself competitive.”44 It is certainly true 

                                                 
43 BBA Libor, The Basics, http://www.bbalibor.com/explained/the-basics. 

44 Memorandum and Order at 157, In re LIBOR-Based Financial Instruments Antitrust Litigation, No. 11 

MD 2262 (S.D.N.Y. Mar. 29, 2013). 
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that the provision of interest-rate estimates is not, or at least should not be,45 a competitive 

activity. It was, however, a commercial activity, at least in a sense. The evidence indicates that 

the manipulations were often made in response to “If you scratch my back, I’ll scratch yours” 

requests from one bank to another.46 In that sense, there was an exchange, though it is a more 

difficult question, even if the manipulations were quid pro quo exchanges, whether the banks 

“competed” in the provision of estimates. In that respect, Judge Buchwald’s statement was at 

least arguably correct. 

But other informational conduct can lead to antitrust liability, even when it also is not 

competitive conduct. For example, information exchanges, where firms in an industry provide 

each other with information about transactions and production plans, can result in antitrust 

liability even though the provision of such information surely is “not itself competitive,” in the 

words of the Libor decision. It is hard to see why there should be antitrust liability for providing 

accurate information, as with information exchanges, but no liability for knowingly providing 

false information, as in Libor. 

One possible explanation is that liability in the case of information exchanges is not 

imposed on the basis of the information exchange itself but on that of subsequent anticompetitive 

conduct—generally price-fixing—that relies on that information. However, although it is fair to 

say that the U.S. information-exchange cases have not always been entirely clear regarding the 

actual conduct that is the source of liability,47 the focus has generally been on the nature of the 

information exchanged, and on its value in effecting or facilitating anticompetitive conduct, 

rather than on that subsequent anticompetitive conduct itself. Under those criteria, it seems the 

false estimates in Libor should also be subject to liability. 

Another analogy is that of standard-setting. The U.S. Supreme Court has considered 

several cases in which participants in standard-setting activities have manipulated those 

activities, much as the Libor banks did, in an effort to distort information. In perhaps the best 

known of these cases, Allied Tube & Conduit Corp. v. Indian Head, Inc.,48 the defendant 

exploited the standard-setting organization’s voting process to reject the approval of a change to 

a standard, thus excluding a potential competitor. The defendant sought to characterize its efforts 

as attempts to influence government action, which often relied on the organization’s standard, 

because efforts to petition the government can be immune from antitrust scrutiny under the 

                                                 
45 The goal of some banks in manipulating Libor appears to have been to make their creditworthiness 

appear better than it was, by reporting a borrowing rate estimate lower than would have been the actual rate. One 

could view this as an effort to compete with other banks, but of course it was not a desirable form of competition. 

46 Some of the exchanges were more colorful. See Linette Lopez, 8 Cringeworthy IM Conversations That 

Traders Had About Fixing LIBOR, Business Insider, http://www.businessinsider.com/im-conversations-about-libor-

2013-2 (Feb. 6, 2013). 

47 In fact, alternative views are expressed in a recent submission by the U.S. to the OECD that “provides an 

overview of how U.S. antitrust law looks at exchanges of information among competitors.” Note by the Delegation 

of the United States at 1, Roundtable on Information Exchanges Between Competitors Under Competition Law, 

Competition Committee, Directorate for Financial and Enterprise Affairs, OECD, DAF/COMP/WD(2010)117, Oct. 

21, 2010. On the one hand, the submission says that “[i]nformation exchanges can be treated as circumstantial 

evidence of an unlawful price fixing or market allocation agreement among competitors, and in such a case are 

analyzed under the per se rule as a violation of the antitrust laws.” Id. at 3. But the submission also states that “[i]n 

addition to serving as evidence of an unlawful agreement, information exchanges likely to affect prices may, under 

certain circumstances, be illegal in and of themselves.” Id.  

48 486 U.S. 492 (1988). 
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Noerr-Pennington doctrine. The Court rejected this argument, instead characterizing the conduct 

as quintessentially subject to antitrust scrutiny: “What distinguishes this case from Noerr and its 

progeny is that the context and nature of petitioner’s activity make it the type of commercial 

activity that has traditionally had its validity determined by the antitrust laws themselves.”49 

It is true that voting on a standard might be characterized as a “competitive” process in a 

way that providing interest-rate estimates would not. But nothing in the Court’s opinion 

suggested that it was relying on the presence of that sort of competition. Instead the Court 

referred simply to the defendant’s “effort to influence the [standard],” and it referred to possible 

antitrust liability for misrepresentations,50 suggesting a focus on the goal and effect of the 

conduct, not on whether it was in some sense “competitive.” To the extent that the Court focused 

on competition or its absence, it emphasized the dangers of collective standard-setting activity: 

“There is no doubt that the members of such standard-setting associations often have economic 

incentives to restrain competition and that the product standards set by such associations have a 

serious potential for anticompetitive harm.”51 This concern suggests that antitrust liability could 

be imposed not only on the specific firms that manipulated Libor but also on the British Bankers’ 

Association itself, for the collective creation of the process and allowing it to be manipulated. 52 

B. Agreements on Information Production 

Groups of sellers can exercise control over information available in the market in several 

ways. Most obviously, they can join together to agree on what sort of information they will 

produce, or not produce. One competitive concern is that they will produce only information that 

improves the sellers’ own positions vis-à-vis consumers. That was the issue in the F.T.C. v. 

Indiana Federation of Dentists,53 where dentists collectively refused to provide x-ray 

information in response to the requests of their dental insurer customers. Alternatively, a group 

of sellers can create a system for the production of information that is subject to manipulation. 

That is, the sellers can create a system that, if it worked as intended, would produce valuable 

information for consumers, but that does not have controls sufficient to ensure that it works as 

intended. Standard-setting and the production of Libor rates can fit this description. Finally, 

sellers can produce or gather information that in principle would be valuable for both themselves 

and consumers, but that in practice provides them with an advantage. This describes the 

information-exchange cases. 

The first of these types of conduct, the collective denial of information to consumers, is 

one area in which the courts have taken careful account of the importance of information to the 

functioning of the market. In F.T.C. v. Indiana Federation of Dentists the Court rejected the 

                                                 
49 Id. at 505. 

50 The misrepresentations to which it referred were misrepresentations to courts, id. at 504, which it 

indicated would not necessarily be immune as efforts to influence government action. It is unclear whether the 

Court’s statement could be extended to misrepresentations to private parties, but it seems clear that it was not relying 

on the standard-setting process as a competitive one.  

51 Id. at 500. 

52 See Mark R. Patterson, Who Is Responsible for Libor Rate-Fixing?, Harvard Law School Forum on 

Corporate Governance and Financial Regulation, https://blogs.law.harvard.edu/ corpgov/2013/12/26/who-is-

responsible-for-libor-rate-fixing/ (Dec. 26, 2013). 

53 476 U.S. 447 (1986). 
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defendants’ argument that their conduct could not be condemned without a showing of harm in 

the ultimate product market, that for dental services: 

 

A concerted and effective effort to withhold (or make more costly) information desired 

by consumers for the purpose of determining whether a particular purchase is cost 

justified is likely enough to disrupt the proper functioning of the price-setting mechanism 

of the market that it may be condemned even absent proof that it resulted in higher prices 

or, as here, the purchase of higher priced services, than would occur in its absence. 54 

 

 So Indiana Federation of Dentists stands for the principle that antitrust law can look 

specifically at informational effects without necessarily considering effects in related markets. 

That principle, however, provides questions, not answers. The uncertainty is illustrated very well 

by the Court’s approach in another case, California Dental Association v. F.T.C.,55 which also 

involved an agreement among dentists restricting the provision of information. The agreement in 

California Dental Association prohibited certain forms of discount and quality advertising. The 

Court denied the F.T.C.’s effort to condemn the prohibitions as quickly and easily as it had done 

the agreement in Indiana Federation of Dentists. As the Court construed the restrictions, they 

were, “at least on their face, designed to avoid false or deceptive advertising in a market 

characterized by striking disparities between the information available to the professional and the 

patient.”56 Therefore, the Court held that the relatively quick condemnation by the lower court 

was insufficient, and that a more detailed evaluation of effects was required. 

Strikingly, California Dental Association takes an approach that is arguably inconsistent 

with the typical approach to non-informational products. Courts are generally unsympathetic to 

claims by sellers that their collective action was justified by the desire to improve the quality of 

their products, which is basically the argument accepted by California Dental Association, in 

that they argued that they were preventing the delivery of misleading advertising. Such claims 

can easily be imagined in non-informational contexts as well, where sellers might agree not to 

produce a product, with the justification that they are banning a low-quality product that 

consumers would not want. Imagine, for example, an agreement among toy manufacturers not to 

produce toys with lead paint. Most antitrust lawyers would view this as a violation, given the 

alternatives of acting individually, publicizing the harm of lead paint, or seeking legislation. Yet 

California Dental Association suggested that an agreement to suppress false or misleading 

information could be permissible. This seems to suggest that the Court might allow collective 

restrictions on the provision of misleading information but would not allow such restrictions on 

the sale of low-quality, or even harmful, products.  

 There is justification for this difference, though, derived from the difference between 

many information goods and other goods. Information goods often are not consumed directly but 

are used to determine which other goods to consume, whereas tangible goods and services are 

usually consumed directly. It is safe to assume that consumers who purchase a good and use it 

directly are usually able to assess its quality, so for such goods it will generally be safe to allow 

the market to determine quality. As discussed above, the market is less likely to be a satisfactory 

constraint on information goods, or at least on some information goods, because such goods will 
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often be difficult for consumers to evaluate.57 For example, considering California Dental 

Association, if a consumer chose a dentist based on an advertisement that was misleading 

regarding prices of dental services, it would be unlikely that the consumer would know that it 

was paying a higher amount than necessary. In the absence of a direct comparison, the consumer 

might simply assume that other dentists’ prices are even higher. 

 Furthermore, not only is the need to address quality arguably higher for information 

goods, so is the capacity, at least in theory, to evaluate quality. Accuracy or correctness is an 

objective standard for information that does not exist for other types of product quality, and 

information providers often provide a standard against which information can be measured. For 

example, certification organizations, like those that certify goods as “organic,” usually describe 

what the term means, i.e., what they are certifying. Hence, it would be possible to compare the 

actual certifications to the stated goal to assess quality. Similarly, the law assesses whether 

information is “misleading” in other contexts like that of false advertising. In theory at least it 

would have been possible to determine whether the x-rays in Indiana Federation of Dentists or 

the prohibited advertising in California Dental Association were misleading, and the dentists’ 

claims that they were trying to prevent consumers from being misled makes that an appropriate 

standard.  

 Thus, reliance by antitrust law on an assessment of quality may be justifiable in the 

context of information goods. But that does not mean that the assessment would always need to 

be performed ex post by a court. One reason the Supreme Court might have reached different 

results in Indiana Federation of Dentists and California Dental Association may turn on the 

differences in the consumers of the information in the two cases. The insurers in Indiana 

Federation of Dentists, and particularly the dentists employed by them, were presumably expert 

in assessing the information they received, or at least more expert than the potential patients in 

California Dental Association were at assessing price and quality advertising. This point was 

emphasized by the Court in the latter case, where it referred to “striking disparities between the 

information available to the professional and the patient.”58 This difference suggests, then, that 

antitrust may need to make an actual assessment of effects on information quality only where 

recipients of the information are unable to make that assessment themselves. 

 Further support for this approach is found in the Supreme Court’s standard-setting cases. 

Although those cases typically involve the definition of the characteristics of tangible products, 

they are fundamentally informational in that the standards themselves are information. As noted 

above, the Court in these cases has expressed concern about the collective action at issue, but it  

has also emphasized the importance of expertise. On the latter point, it said in Allied Tube that 

despite the competitive dangers of the collective activity, “[w]hen . . . private associations 

promulgate safety standards based on the merits of objective expert judgments and through 

procedures that prevent the standard-setting process from being biased by members with 

economic interests in stifling product competition, those private standards can have significant 

procompetitive advantages.”59 

 This is, in effect, a procedural approach to quality control, rather than a substantive one. 

That is, instead of making a direct assessment of quality, the Court endorses an approach that 

relies on expert input and procedural protections. From that perspective, one wonders about the 
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Court’s deference to the rules in California Dental Association, given that there was no evidence 

offered there of expert judgments to support the claim that the prohibited advertising was 

misleading. On the other hand, one could view the requests by insurers in Indiana Federation of 

Dentists for x-rays to be reviewed by the insurers’ own dentists as an effort toward expert 

review, so that the refusal to provide those x-rays was effectively a denial of the opportunity for 

expert judgment. Alternatively, one could view the provision of the x-rays as required by 

“procedures that prevent the standard-setting process from being biased by members with 

economic interests in stifling product competition” by providing the opportunity for outside 

review. 

 Whether though substance or procedure, the Court seems to be endorsing an approach 

that would focus on the “correctness” of information being controlled through agreements. As 

noted above, this is in direct contrast to the treatment of other goods, where the Court has 

generally been content simply to ensure that the competitive process was working properly, 

rather than look at the outcome of that process. The distinct approach for information makes 

sense, for the reasons outlined above, but the Court has not specifically acknowledged a different 

approach, nor has it articulated it in a way that would aid in applying it to different facts.  

 As an example, how would an emphasis on information quality and correctness apply to 

the Libor conspiracy described above? The primary point would be that the focus could be on the 

basic agreement under which the information—the Libor rates—is produced. As described 

above, the court dismissing the private suit emphasized that a survey of rates was not 

“competitive,” which may be true, but the creation by a group of banks, operating through the 

British Bankers’ Association (BBA), of a system of establishing rates that are marketed 

worldwide does implicate competition. The reluctance to approach the case in this way likely 

derives from the fact that what the BBA produced was information that was incorporated into 

other products, loan agreements and other financial instruments. But that should not distract from 

the recognition that Libor rate-setting is, like standard-setting, the collective production of 

information and that, in the words of the Supreme Court, “the product standards set by such 

associations have a serious potential for anticompetitive harm.”  

 In choosing between a substantive and procedural approach to assessing the Libor 

system, it is difficult to make a substantive assessment of the rates produced because, contrary to 

the suggestion above that there will often be an objective benchmark for information, there is 

probably no such benchmark for Libor. Although there were no doubt some days in which the 

banks actually entered into agreements that corresponded to the rates that they were estimating, 

making direct comparison possible, that would not always have been the case, and it is likely that 

each transaction is sufficiently distinctive to make comparison difficult. A procedural approach 

is more promising. The banks’ estimates might be viewed as “objective expert judgments,” given 

that they are estimating characteristics of their own businesses, but the Libor system appears to 

have been completely lacking in procedures to prevent the process from being manipulated. As 

such, it seems likely that the BBA and its members could be found to have violated the antitrust 

laws if the overall process itself, rather than just individual survey submissions, were challenged. 

V. CONCLUSION 

The goal of this paper has been twofold. First, it was intended to propose that antitrust 

law approach informational problems by focusing on competition in markets for information, as 

distinguished from other markets affected by the distortion or unavailability of information. That 
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is, even if the value of information lies primarily either in the aid it provides in the purchasing 

decisions for other products or in its incorporation in other products, the best antitrust approach 

to information problems may be to treat the information as a good in itself. Second, it has offered 

some tentative suggestions to addressing some of the problems that this approach might entail. 

Further work would obviously be necessary to develop these suggestions, and they might be 

rejected in favor of other approaches, but I believe that to remain relevant to current competitive 

problems, antitrust must respond with a systematic approach to problems of competition and 

information. 


