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The State2 exists to deliver security and welfare to its citizens. The “State” is not a 

static entity.  In the last five hundred years, the State has evolved through five distinct 

forms, which are properly characterized as “constitutional orders.”  As the State evolves, 

the grounds of its legitimacy vis-à-vis the nation3

                                                           
1 This paper depends a great deal on my work with my colleague, Ari Afilalo, Patterson and Afilalo (2008).  
The present paper expands on the ideas in that book in exploring the rise of alternatives to municipal legal 
orders.  In Patterson & Afilalo (2008), we theorized global trade in a way that explained why Bretton 
Woods was so successful in the second half of the twentieth century and why it seems that global trade has 
now faltered.   

 changes.  States “build” legal systems 

consistent with the demands of legitimacy.  As the ground of the legitimacy of the State 

changes, so too does its legal system. 

 
2 I use the word “state” in two different senses. When I write “State,” I am referring to the    
   conceptual political entity that has evolved in the Western world over roughly the last five hundred   
   years. See McClelland (1996) at 280 (dating the birth of the modern state at 1500). The State is  
   manifested in many territorially and politically distinct “states,” like Italy or the Republic of  
   Latvia. When I refer to these individual states, I refer to them as a “state.” For discussion of   
   the various phases of the State’s development, and their relation to a variety of constitutional  
   orders, see Bobbitt (2002) at 69–347. 
 
 
3 The “nation” is an ethnographic construct or concept. 
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The global trading system is a unique and illustrative example of how states build 

legal systems.  The trading of goods and services between states is a means for states to 

engender growth in their domestic economies, thereby providing the means by which 

states raise revenues (e.g., through taxation) for the purposes of providing security and 

wealth redistribution (welfare).   

In this article, I make the case that the legal systems of the World War II victors 

were “built” on the twin pillars of democratic theory (i.e., embedded liberalism) and a 

trade norm (comparative advantage).  For the society of nation-states, embedded 

liberalism and comparative advantage were the perfect marriage of a theory of State 

governance and an economic norm.  But the aspirations for comparative advantage have 

not been realized in many parts of the world, and a new trade order is needed.  My claim 

is that, as it has done before, the State must build a new legal system to maintain its 

legitimacy.  In this article, I provide the historical and normative dimensions of this 

account of the relationship between a legal system, the legitimacy of the State, and a 

trade order. 

 

The State 

Over the course of the last five hundred years, the State has evolved through a 

number of configurations.  While the Peace of Westphalia is often identified as the point 

of origin for the State, I agree with those who locate the origins of the State in the mid-

seventeenth century.4

                                                           
4 See Bobbitt (2002) and VanCreveld (1999). 

  As the State evolves over time, its constitutive features change 

both in themselves and in relation to one another.  At all times, the most important aspect 
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of the evolution of the State is the degree to which the State responds to the demands of 

the nation in the course of legitimizing itself. 

The State has two faces, an inner and an outer. The outer dimension of the State is 

comprised of two principal features: strategy and trade. At all times, states have a 

strategic relationship to other states, the most basic of which are peace and war.  Trade is 

the second dimension of the outer face of the State. Trade ideology (e.g., mercantilism or 

comparative advantage) follows the constitutional order of the society of states in that 

each form of the State is complemented by a particular trade regime. For instance, as I 

will explain further, mercantilism was complementary to the state-nation5

The inner face of the State is law and welfare.  With respect to welfare,

 form of the 

State and in the twentieth century comparative advantage was a natural trade ideology for 

the era of the nation-state.   

6

“Statecraft” embodies the outer and the inner faces of the State.  My argument is 

that these two dimensions of Statecraft interact with one another over time, and that the 

trade and strategic outer faces of the State must be structured so as to accord with the 

 the 

modern nation-state provides support and protection for the nation.  Additionally, the 

State improves the lives of citizens through law.  The story of the nation-state is one of 

the rise of law and regulation as the means for betterment of the daily lives of the 

citizenry.   

                                                           
5 The state-nation is the constitutional manifestation of a state characterized by a mobilization of a nation (a 
national, ethnocultural group) to benefit the State. This form of the State, exemplified by Napoleonic 
France, dominated Europe and America in the nineteenth century and ultimately gave rise to the modern 
nation-state with the advent of World War I. For a general description, see Bobbitt (2002) 144–204.  
 
6 I understand “welfare” capaciously as both subvention by the State as well as the production of legal 
regimes designed to improve the lives of citizens.  
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inner dimensions of Statecraft, as well as with each other.  Thus, when I say that the trade 

order “follows” the constitutional order of states, I mean that each constitutional order of 

states (i.e., each epochal iteration of the State) embraces a complementary trade ideology.  

When I argue that the trade order must accord with the strategic order of the State, I claim 

that the dominant group of states in each constitutional epoch tend to adhere to a trade 

order that accords with their strategic needs.   

My theory posits that the inner constitutional dimension of the State, law, is 

directly linked to the outer face of the State, that the inner constitution of the State varies 

from one epochal manifestation to the next, and that the interaction between the inner and 

outer faces of the State ultimately brings about transformative patterns that, over time,  

usher in the next era of Statecraft.7  I am skeptical of sweeping pronouncements to the 

effect that an optimal form of government, or a timeless trade order, have been found.  

For example, I believe Francis Fukuyama was mistaken when he declared that modern 

liberal democratic Statecraft portended the “end of history.”8  Rather, I believe Fukuyama 

merely glimpsed the modern nation-state at its apex.9

                                                           
 7. Cooper writes: “The kind of world we have depends on the kind of states that compose it: for the pre-
modern world, success is empire and failure is chaos. For the modern, success entails managing the balance 
of power and failure means falling back into war or empire. For the postmodern state, success means 
openness and transnational cooperation.” Cooper (2003) at 76. 

  

 
 8 Fukuyama has continued to massage his initial claim. Recently he had this to say: 
 

The End of History was never linked to a specifically American model of social or political 
organization. Following Alexandre Kojeve, the Russian-French philosopher who inspired my 
original argument, I believe that the European Union more accurately reflects what the world will 
look like at the end of history than the contemporary United States. The EU’s attempt to transcend 
sovereignty and traditional power politics by establishing a transnational rule of law is much more 
in line with a “post-historical” world than the Americans’ continuing belief in God, national 
sovereignty, and their military.  Francis Fukuyama, “The History at the End of History,” 
http://www.project syndicate.org/commentary/fukuyama3/English. 

 
9 According to Fukuyama, the liberal democratic model soundly beat fascism and communism because, 
simply put, it was a better idea. The liberal democratic model had no problem besting the fascist ideology 

http://www.project/�
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Likewise, the classic account of comparative advantage – that it ultimately 

prevailed over misguided policies of mercantilism and protectionism to bring about an 

international trade order that accords with democracy - also evinces a claim of  

timelessness that misses the historical mechanisms that makes comparative advantage a 

legitimate foundational norm for the modern nation-state epoch, but not necessarily for 

other constitutional eras.10  In this part of the paper, I illustrate the theory with a 

description of the relationship between the inner and outer faces of the State in the 20th 

century welfare nation-state epoch.11

Although my primary focus is on the international trading order, it is important to 

address the importance of global security in the era of the nation-state.  As I have 

   

                                                                                                                                                                             
of expansionism and racial superiority. In time, it defeated the Marxist ideology – in part because the 
growth of a strong and expansive middle class, resulting from (among other factors) the welfare policies of 
the nation state – as it had radically changed the social reality in which Marx wrote. In the end, Fukuyama 
argued, all good government would be organized along the lines of the liberal democratic model, which 
would be applied to govern an ethnic or otherwise discrete nation and would protect the rights of 
minorities. See Fukuyama (1989) at 3–18. 
 
 
10 Some see the “end” of the State marked by a transition to other, more complicated organizing forms. See 
Van Creveld (1999) at vii (“Globally speaking, the international system is moving away from an assembly 
of distinct, territorial, sovereign, legally equal states toward different, more hierarchical, and in many ways 
more complicated structures.”). See also Slaughter (2004) at 32 (“The conception of the unitary state is a 
fiction.”). 
 
11 On the origin of the phrase “welfare state,” see Johnson (2005): 
 

The phrase “welfare state” is one that emerged after the Second World War, and was first used to 
describe the complex of social policies enacted under the Labour government in Britain after 
1945. From Britain, “the phrase made its way around the world.” The welfare state possesses a 
unique institutional structure for the administration of social policy. In Weberian terms, the 
development of the welfare state may be linked to the process of rationalization, and the 
development of bureaucratic authority and the emergence of social clients. The expansion of the 
services provided by the welfare state in the twentieth century to cover a widening range of risks 
has also been described as a “general phenomenon of modernization”. The growth of the number 
and kinds of social services provided by the state was a function of its ability to create procedures 
defining social policy, raise the funds (through taxation and contributions) to pay for these 
policies, identify recipients and distribute benefits and services. The welfare state may thus be 
conceived as a very advanced and developed state apparatus, functioning in a political space that 
recognized its legitimacy, and in an economic space provided the means of paying for its output. 
 
Ibid at 5. 
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mentioned, in the modern epoch, the State legitimated itself by delivering on its promises 

of security and welfare to the nation.12  On the strategic front, the 20th century featured a 

series of conflicts that ultimately settled the question of which competing form of 

Statecraft -- communism, fascism or modern liberal democracy -- would become 

dominant.  As Philip Bobbitt has argued,13

The Bretton Woods Order was especially well-suited to modern liberal 

democracies.  Modern era Statecraft included a wide array of legal and policy schemes 

that embodied the modern liberal democratic State’s commitment to provide for the 

welfare of the nation.

 the wars of the twentieth century can be seen 

as one long struggle (the “Long War”) to determine the dominance of liberalism over 

fascism and communism.  

14

In matters of security, Bretton Woods complemented the strategic needs of the 

World War II victors because its structure worked harmoniously with the security model 

  The State achieved its goal through the legal implementation of 

an organic set of principles in subject matter areas such as public enterprises, 

unemployment compensation, housing aid, assistance to families, and other policies 

intended to achieve the chosen level of redistributive justice.  The State established 

property and economic rights available generally to the nation. It provided for labor 

protection rules that shored up its working classes, and regulated resource conservation, 

consumer rights, sales and offerings of securities, competition law, and a myriad of other 

areas that were relevant to the economic and social life of the nation. 

                                                           
12 The classic citation remains Weber’s essay “Politics as a Vocation,” in Gerth and Mills (1958). 
 
13 See Bobbitt (2002). 
 
14 See, e.g., http://www.imf.org/external/np/exr/center/mm/eng/mm dr 05.htm;. “The System of Bretton 
Woods” at 12, available at http://www.ww.unimagdeburg.de/fwwdeka/student/arbeiten/006.pdf. 
 

http://www.ww.unimagdeburg.de/fwwdeka/student/arbeiten/006.pdf�
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of the modern nation-states. The strategic essentials of the modern era of Statecraft 

included sovereignty and balance of powers.  Each individual member of the Western 

alliance held the sovereignty of the territory defining the nation as a fundamental 

hallmark of its security policy, and the system created a bloc of states of sufficient 

strength to defend itself individually and, as a group, to ward off communism as a  

competing model of Statecraft.15

Balance of powers in the strategic realm was matched by the trade balance of 

powers, with each state trading on its comparative advantage and solid economic base 

associated with the nation (and in the case of the defeated fascist powers strengthened 

through the Marshall Plan).

  (Germany and Japan were of course militarily 

restricted, but their alliance with the United States essentially gave them the strength to 

repel foreign invaders that would threaten their post-fascist constitutional order.)   

16

                                                           
15 The classic argument for this is made by Sassen. See Sassen (2006) and (1996). 

  At the same time, balance of powers was achieved 

consistently with a cohesive economic bloc bound by free trade but sovereign to regulate 

within its jurisdictional sphere (sovereignty and embedded liberalism).  Thus, as they 

prepared to fight communism as a Statecraft competitor, the modern liberal democracies 

joined together  into a balanced whole that was stronger than its individual components, 

 
16 The Marshall Plan was embraced only after the initial plan for Germany – the Morgenthau Plan had been 
abandoned. Designed by then American Secretary of the Treasury, Henry Morgenthau, Jr., Germany was to 
be partitioned and reduced to an agrarian society, all in an effort to prevent it from ever again posing a 
military threat. Among other things, the plan called for removal or destruction of industrial equipment and 
the flooding of mines. But the plan was abandoned when it became clear that the plan was wreaking havoc 
on the German economy, specifically wiping out agricultural productivity. Sent in 1947 to investigate the 
situation, former President Hoover concluded that the only way to make the plan work would be to move or 
exterminate 25,000,000 people in Germany. The Morgenthau Plan was abandoned and the Marshall Plan – 
a pro-growth plan – put in its place. See Balabkins (1964). A recent and fuller history of the Marshall Plan 
is found in Behrman (2007). For a contemporary German assessment of the Marshall Plan, see Stern, 
http://www.germany.info/relaunch/culture/history/marshall.html. 
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infused additional resources to each such individual component and, as structured, did not 

infringe on their sovereign constitutional features. 

World War II effected the demise of fascism.  But the great political and military 

struggle of the second half of the twentieth century was vanquishing communism.  A 

prominent concern for of the victors of World War II was their individual vulnerability to 

the Soviet bloc’s competing model of statecraft.  The victors found themselves at a 

strategic crossroads.  In order to maintain their position, they could not allow history to 

repeat itself.  Economically punishing former fascist nations would only serve to make 

communism more attractive.  The only alternative was creating a unified Western bloc 

based on modern liberal democracy that not only brought former fascist nations into the 

fold but provided greater resources for each state to deliver welfare and security to its 

nation.17

                                                           
17 Kent Jones describes these institutions in their historical context in Jones (2004): 

  This was the best structure for the victors of war to provide a strategic and trade 

alternative to the Soviet bloc.  This understanding was the most appropriate economic 

complement to the Western military alliance in that the international trade order provided 

a solid economic foundation for the strategic alliance.  The modern liberal democracies 

were able to engender the welfare regulatory system as a viable alternative to the 

communist, centralized economy, all the while achieving a well-balanced alliance of 

collective strength to ward off the Soviet bloc.  This is but one illustration of my claim 

 
Near the end of World War II, in 1944, representatives of the Allied powers met in Bretton 
Woods, New Hampshire, to discuss the future of world economic relations. The hope was to 
develop international economic institutions that would promote prosperity and peace in alignment 
with the foreign policy goals of the victorious Allies. As part of that plan, the Bretton Woods 
meeting led eventually to the establishment of the International Bank for Reconstruction and 
Development (World Bank), the International Monetary Fund (IMF) and the Genera Agreement 
on Tariffs and Trade (GATT). 
 
Ibid at 68. 
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that trade and security are and have been important to the ultimate triumph of democracy 

of fascism and communism. 

To return to trade, it was essential for the victors of World War II to evolve away 

from the mercantilist system of the 19th century state-nation, not because the foundational 

principles of that system were inconsistent with a timeless economic truth, but because 

the continuation of mercantilism would have engendered fragmentation among the 

victorious states and served to undermine their ability to develop welfare regulation in a 

harmonious international environment.  Mercantilism might have been the appropriate 

norm in the 19th century state-nation form of Statecraft, where the State dedicated itself to 

strengthening its power.18

Colonialization is a classic example of this fundamental feature of pre-modern 

Statecraft.  The Western powers sought to appropriate as much territory and resources as 

possible, so as to shore up and strengthen the centralized State.  Mercantilist, beggar-thy-

neighbor policies made eminent sense in such a world.  Mercantilism did not become 

obsolete until the state-nation evolved into a nation for whose welfare it became 

dedicated (i.e., the nation-state), thereby establishing the modern liberal democratic 

nation-state as an alternative means of achieving such welfare.  

  The international strategic order of the states that dominated 

the international geo-political scene was characterized by an outward-looking drive to 

amass resources at the expense of competitors.  In such an environment, mercantilism 

made sense. 

Comparative advantage, albeit not timeless and universal, indeed came too late; it 

should have been implemented in 1917 after the Treaty of Versailles and before the fight 

                                                           
18 Deane (1978) at 2. 
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against fascism started.  At that time, the modern liberal democracies had graduated from 

the age of the state-nation and were ready to structure themselves into a collective bloc of 

sovereign entities associated with the nation.  To that extent, Bretton Woods was the right 

historical move.  However, as I will explain shortly, the transformation of the world that 

Bretton Woods wrought, and the Cold War victory it helped to achieve, have ushered in a 

new era of Statecraft that requires a different animating principle for international trade, 

one that accords with both the inner constitution of the new State and the strategic needs 

of the World War II victors.19 In this new system, comparative advantage, while still 

relevant, becomes less central, and new institutions and new norms are necessary to 

overhaul the trade system and bring it in line with the strategic challenges of the day.20

                                                           
19 Such a constitutional moment has become necessary in the early part of the twenty-first century. As 
illustrated in various contexts below, I use the notion of a constitutional moment as a conscious choice 
based on the interaction of Statecraft as inner law. It relates less to a change in the ordering of society that 
legitimizes the adoption of certain constitutional norms than it does to the infusion of new norms 
(recognizing the interaction between inner state order and the international order of states). But see 
Ackerman (1997) (defining a constitutional moment as a moment that “occurs when a rising political 
movement succeeds in placing a new problematic at the center of American political life.”). 

  

 
20 See Cooper (2003) at 65–69 (explaining that chaos and crime in the modern world are increasingly less 
localized and cannot be controlled through actions of individual states). Our argument on the changing 
nature of the relationship between states and welfare is in no way intended to imply that states are 
abandoning (or ought to abandon) policies intended to achieve the well-being of their people. Rather, we 
endorse the nuanced view that Statecraft, and the basis for legitimacy of the State in the post-modern era, 
are shifting and that, with that shift, comes a transformation of the fundamental goals and methods of the 
State in relation to its subjects’ well-being. As Philip Bobbitt stated: 
 

[the] nation-state undertook to be responsible for economic planning for the society, income 
redistribution, and democratic accountability, and it promised to underwrite (in varying degrees) 
employment, heath care, education and old age security. The nation-state is rightly thought of as a 
new constitutional order, for not only are these responsibilities a significant departure from those 
of the state-nation, they also reflect the unique source of the nation state’s legitimacy, its promise 
to provide for the material well-being of the nation. 
 
Bobbitt (2002) at 240. The shift in Statecraft that Bobbitt identifies challenges these fundamentals 
of the nation-state and leads the State towards its next incarnation, where the enablement of 
economic opportunity (itself intended in a broad sense to further the people’s welfare) will be 
substituted for guarantees of a safety net with respect to the traditional components of the welfare 
package in the modern world that Bobbitt describes. As we observed earlier, even popular 
journalists such as Thomas Friedman have noted this shift in the social contract among the 
governed and the State. In a passage quoted earlier, Friedman writes: “The social contract that 
progressives should try to enforce between government and workers, and companies and workers, 
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International Trade 
 

The international trading order provides a particular and instructive example of 

how transformations effected by globalization express themselves in the relations 

between states.  With specific reference to the theme of legal systems, globalization 

effects changes both within individual states and, more importantly, relations between 

states.  The context of global trade illustrates how the causal forces of globalization 

express themselves through changes both in the nature of the State and, more 

importantly, in the norms that govern relations between states.  With specific attention to 

legal systems, the context of global trade illustrates how globalization engenders 

transformation of legal systems from national to transnational.   

As mentioned, the global trading order of the society of nation-states is the 

product of an economic and strategic alliance created by the victors of World War II.  

The Bretton Woods trading order is built on two key premises: embedded liberalism and 

comparative advantage.  The ontological centerpiece of the society of states in the 

Bretton Woods order is the nation-state.  Both before and after the conclusion of this 

aspect of the Long War, states regulated national industries within their borders through 

the conventional means of legal regimes and regulation.  The “legal system” of an 
                                                                                                                                                                             

is one in which government and companies say, ‘We cannot guarantee you any lifetime 
employment. But we can guarantee you that government and companies will focus on giving you 
the tools to make you more lifetime employable.’” In a flat world, “the individual worker is going 
to become more and more responsible for managing his or her own career, risks, and economic 
security, and the job of government and business is to help workers build the necessary muscles to 
do that.” Friedman (2005) at 284. In our view, Friedman makes both a normative argument as to 
what government should do and a descriptive argument as to what the government can or cannot 
do. These ideas are neither the exclusive province of a deregulating Right nor a populist Left. 
Rather, they provide an insight into the transformative movements that have affected modern 
states, and the adjustment to the fundamentals of Statecraft that should obtain as a result of this 
metamorphosis. 
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individual state was the means by which states both controlled their respective domestic 

spheres and, more importantly, gave voice to their political constituencies.  Nation-states 

legitimated themselves via-a-vis their populations through the democratic political 

process and through promulgation of legal regimes that enhanced the welfare of citizens. 

One of the most important normative, political dimensions of the Bretton Woods 

order is sovereignty.  With respect to matters of regulation and the choice and delivery of 

welfare, individual states respected the choices of other nation-states.  The “liberalism” of 

embedded liberalism is an essential premise of the political order of the society of nation-

states.  Each state remains free to choose its own welfare system and to regulate the 

jurisdictional sphere through legal regimes.  Regulation – the production and enforcement 

of legal norms – is the primary tool of the State for protection and enhancement of 

welfare.  The GATT/WTO order respects the sovereignty of states as it leaves individual 

states free to construct their inner constitutional orders (i.e., welfare through regulation) 

consistent with their democratic policy choices. 

The second element of the Bretton Woods trading order, comparative 

advantage,21

                                                           
21 The institutionalization of comparative advantage featured principally three “disciplines”, each of which 
imposing negative obligations on the participating states, that reduced those states’ ability to impose 
protectionist trade barriers: (1) a prohibition against the adoption of tariffs exceeding agreed upon bindings; 
(2) a non-discrimination norm applicable to internal taxation and regulation; and (3) a prohibition of quotas 
and like measures.  

 is the economic norm embraced by all members of the global trading order.  

Consistent with the ontological premises of the Bretton Woods trading order, 

comparative advantage is enjoyed by states.  The theory of Smith and Ricardo is that all 

participants in the global trading order can realize the capital-enhancing benefits of trade 

if and only if individual states eliminate barriers to the exchange of goods and services 

across borders.  The GATT/WTO system of trade regulation is a perfect complement to 
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embedded liberalism.  As a “negative integration order,”22 the GATT/WTO trading 

system is uniquely suited to  modern liberal democracies, as it leaves them free to 

implement their individual legal and policy schemes to ensure the welfare of the nation. 

Regardless of their form, welfare policies could be implemented without interference 

from the international norms governing trade (thus consistent with the premise of 

sovereignty).  Despite their different systems, all modern liberal democracies shared a 

basic philosophy of domestic Statecraft:  the dedication of the power of the State to 

secure, as a matter of entitlement, the welfare of the nation.  The twin premises of Bretton 

Woods – embedded liberalism and comparative advantage - worked and, as John 

Maynard Keynes famously put it, the lawyers were its “poets” because they 

institutionalized a trade order that, at least in theory, would respect the sovereign national 

right of each participating state to achieve welfare through the regulatory route of its 

choosing.23

Succinctly stated, the Bretton Woods system married an international economic 

norm (and an international order of states dedicated to wealth maximization) to a legal 

framework that protected the nation-states’ power to control their domestic economies.  

Thus, the GATT created a world trade system that accorded with the domestic 

expressions of the constitutional nature of the nation-state.

 

24

In addition to being a renunciation of mercantilism, Bretton Woods affirmed the 

centrality of the nation-state in the regulation of the national sphere.  Ironically, the 

 

                                                           
22 The term “negative integration order” simply means that the treaty imposes no positive duties on 
signatories.  The duties imposed by the GATT (later assumed and assimilated by the WTO) were all 
prohibitions on impediments to trade. 
 
23 See Alvarez and Howse (2002) at 96. 
 
24 See Weiler (2002).   
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subdivision of the world into economic units coextensive with nation-states was eroded 

because the GATT and the WTO were so successful in opening up borders to trade in 

goods and services. This openness is a direct expression of the core normative character 

of comparative advantage. In a global marketplace, goods and services are exchanged 

across borders by consumers, distributors, and manufacturers. Constitutively, 

manufacturers purchase components necessary for their output, and distributors purchase 

products for domestic resale (in particular from jurisdictions that enjoy a regulatory 

comparative advantage).25  By dint of the logic of profit maximization, importers 

inevitably seek to acquire equity or other stakes in their suppliers.  Similarly, exporters 

look to participate in the profits of the importing companies. Joint ventures and other 

cross-border partnerships then flourish. The upshot of this process is that the trading 

world that grew out of the Bretton Woods system gradually “flattened”26

This outward expansion of market activities and of market integration was the 

direct effect of the adoption of comparative advantage as the animating economic norm 

of the global trading system. In the age of comparative advantage, the gradual relocation 

of factors of production to countries with the most comparative advantage created 

relationships that were bound to yield a diffuse world.  This is precisely what they did. 

 the economic 

units that formed the core of that system (the nation-states). 

This phenomenon was the inevitable outcome of the GATT and Bretton Woods 

order and the economic logic of comparative advantage.27

                                                           
25 As discussed later, this unsettled the balance of power of the twentieth century. 

 The trading world was 

 
26 See Friedman (2005). 
 
27 See Weiler (2002).  
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transformed from a compact of economic units associated with the states that comprised 

the trading world, into a global trading mass joined across borders by commercial and 

corporate links.  It is this shift in global trading that led inevitably to changes in the 

transnationalization of industry and, with it, the need to rethink the contours of the “legal 

system.”  The trading world had moved from a system of national states, each of which 

comprised its own legal order (embedded liberalism and sovereignty).  The global trading 

world had grown to be transantional but the legal order had remained national.  

Additionally, the diffuseness of the transformed world also brought about a gradual 

commodification of the fundamental policy tools of economic regulation and wealth 

transfer, which were and are increasingly influenced by international, diffuse markets and 

correlatively escaping control by domestic regulators.28

 

  

Evolution of the Global Trading Order: An Example 

The textile industry provides a capacious example of the effect of globalization on 

the manufacturing base.  More importantly, this example illustrates how changes effected 

in the industrial sector of an economy engender the need for new legal regimes as the 

object(s) of regulation evolve beyond the presuppositions and controls of the established 

legal order.  At the dawn of the post-war Bretton Woods era, the principal players in the 

textile industry were manufacturers, designers, brand owners, distributors and retailers.  

The players in the industry were located either in Paris (the Sentier) or Brooklyn, New 
                                                           
28 The diffuseness of the transformed world also brought about a gradual commodification of the 
fundamental policy tools of economic regulation and wealth transfer, which were and are increasingly 
influenced by international, diffuse markets and correlatively escaping control by domestic regulators.28 
Monetary policy, for example, is gradually escaping control by states.  Public debt is increasingly held by 
foreign actors and affected more by the interplay of commercial interests than by domestic policy choices. 
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York.  Virtually all aspects of the design, production and marketing processes were 

geographically located in (the same) state.   

Free trade and the logic of comparative advantage engendered a shift in the 

manufacturing process from New York and Paris to the Far East.29  Fifty years after the 

GATT regime had commenced, the French and American fashion industries became true 

cross-border enterprises, dissociated from their respective nation-states and comprised of 

a national mix of owners and managers.  With the advent of cheap telecommunciations 

and increased computing power, the force of globalization was inexorable.30

As mentioned, globalization alone could not and does not account for the process 

just described.  It is the marriage of globalization to the GATT (and Bretton Woods with  

its logic of comparative advantage) that explains the transformation of the global trading 

order.  As a result, the world transformed itself from a compact of economic units 

associated with the states that comprised the trading world, into a global trading mass 

joined across borders by commercial and corporate links.  As I will explain, the 

transformative mechanisms engendered by the GATT changed the inner nature of 

Statecraft in such a fundamental way as to usher in an epochal manifestation, which I 

  Design 

could be accomplished anywhere a computer server was available.  Once complete, 

designs could be sent instantly and without cost to the Far East, where production was at 

the lowest cost possible.  Now, a product could be designed anywhere, manufactured at 

the cheapest possible cost, marketed and sold around the globe.   

                                                           
29 Obviously, the Far East enjoyed a substantial comparative advantage with respect to wages and (lack of) 
regulation. 
 
30 The material aspects of globalization include not only computers and telecommunications but the 
revolution in the shipping process wrought by standardization of shipping containers.  See Levinson 
(2006). 
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refer to as a “post-modern” or “market-state” era.  It is my contention that this change in 

inner Statecraft requires that the international trade order be rethought and that its 

foundational norm adjusted. 

The Failure of Comparative Advantage 

The balance of powers that characterized the world of nation-states centered on the 

modern liberal democracies of Europe, the United States, and Japan. This society of 

nation-states, devoted to democracy and wedded to the economic norm of comparative 

advantage, is in a state of evolution.  As a result of the global marketplace wrought by 

Bretton Woods, the twenty-first century has inherited a multi-polar economic world 

resting on a global middle class spread across the North and the South, Brazil, India, 

China, and South Korea (this list is not exhaustive) who have increasingly become world 

economic centers. Developing countries have achieved growing importance in the world 

markets and gradually eroded the dominant market share of the developed countries. The 

old Second World, made up of communist countries, is being replaced by a new Second 

World comprised of economies that often surpass the First World on growth and 

competitiveness scales.31

                                                           
31 See the discussion in The Economist, April 17-23, 2010. 

 Lying within and alongside the first (post-modern) and second 

(modern) economies are pre-modern collectives of people that lack the education, 

infrastructure, and other conditions to benefit from the liberalization of trade that the 

GATT/WTO order evolved. These collectives may be Brazilian shantytowns, Afghan 

mountain towns, or the “excluded” neighborhoods that surround Paris. The bottom line is 

that the main interlocutors of trade are no longer national middle classes represented by 

their states. Rather, the trading world is comprised of a diffuse trading class, numbering 
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some 800 million people and spreading out in a multi-polar economic configuration, one 

that is surrounded by those who have yet to become meaningful participants in the global 

marketplace. 

The configuration of the international trade system parallels the contemporaneous 

strategic challenges of the day. The modern strategic and trade order rested on balance of 

powers because its interlocutors were states. The trading states needed to have enough of 

a share of the international pie to justify their participation in the system. The 

legitimating ethos of the State was welfare, and the acquisition of additional resources for 

internal redistribution furthered this drive for legitimacy. Legitimacy, then, meant being a 

meaningful participant in the international trading system. If a state did not acquire 

sufficient resources, then power would not be balanced enough to justify its participation 

in the trade order. This aligned with the reification of states, on the strategic plane, into 

single units entitled to defend themselves against external aggression and to achieve 

security for their citizens as a fundamental purpose. Without sufficient power on the 

commercial or strategic front, states would not be able to legitimate themselves. This was 

the essence of the modern world of nation-states.  

In today’s post-modern era, the collectivity of states is attempting to replicate the 

modern era. As I will explain, Doha is attempting to turn developing states into 

meaningful players in global markets so as to create the context for their legitimate 

participation in international commercial relations. Likewise, the United Nations is 

insisting on a model premised on each state’s ability to defend its borders against 

existential threats from outside. However, the new interlocutor of the world strategic and 

commercial systems is the global trading class that Bretton Woods has created, and this 
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compact of individuals cutting through borders is gradually replacing the State as a major 

actor in international relations. I do not deny that states remain important participants in 

the trading and strategic systems. Nevertheless, in the strategic realm, the struggles of the 

day (against global networked terrorism and the commodification/proliferation of 

weapons of mass destruction in the hands of terrorists and rogue states often driven by 

totalitarian theocratic ideologies) pit a collective, global trading class against diffuse 

forces. The United Nations’ state-centric structure is not sufficient to create an adequate 

strategy for this trading class. On the commercial plane, the same trading class has 

coalesced and generated problems that the GATT and the institutions of Bretton Woods 

are not capable of solving. 

In a way, we are repeating the nation-state building process that has characterized 

the pre-modern, state-nation era, except that we are doing it on a global scale. Back then, 

we had to manage the diffuseness of power within a nation, and ensure that the legitimate 

demands of the working classes did not cause the implosion of the nation. Welfare 

accomplished that role, and Bretton Woods embedded the welfare system into the global 

trading order. Today, the transformative changes that I have identified require that we 

embed a new norm into a global trading order that must be structured and implemented 

so as to solidify the billion strong middle class and ensure that the pre-modern 

populations do not cause its implosion. This is as true in the strategic realm as it is in the 

realm of trade. This is the central focus of the vision that I advance in the following 

sections. In concluding this phase of the argument regarding trade, I explain why my  

theoretical construct has real life impact on the policy, institutions, and discourse of trade, 

using the Doha debate to illustrate our claim.  
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The metamorphosis of the Bretton Woods world means that the trade system’s 

conceptual tool for understanding itself (an aggregation of nation-states governed by the 

sovereignty, welfare, and balance of power principles of the twentieth century) is 

eroding.  I believe that a new constitutional moment is needed to usher in a new trade 

norm and trade institutions that will complement the Bretton Woods norm of compara- 

tive advantage and accord with the post-modern evolution of key actors of the trading 

world. Later in this Article, I outline the contours of the new norm (which I describe as 

the “enablement of global economic opportunity”) of the post-modern institutions needed 

to implement the norm, and of the constitutional moment we envision. I now turn to 

Doha and explain the real world practical and political consequences of failing to grasp 

the causes of failure in the current global trading system. 

The world trade system has reached an impasse and, at the same time, it is 

experiencing a malaise as deep and dangerous as the breakdown of the 1930s. Now, as 

then, the root cause of the trade crisis is the failure to transform the international system 

to reflect the inner order of the State. As in the 1930s, the inability of the principal 

trading states to adjust to the international landscape has had a deep effect on the 

international political landscape, hampering those states in their fight against the strategic 

threats of the day. Now, as then, policymakers and pundits continue to urge more of the 

same. Today, they ask for more comparative advantage; back then they asked for more 

protectionism and mercantilism.32

The Doha round of trade negotiations provides an illustration of the practical effect 

of our failure to adjust. Doha was supposed to spread the benefits of comparative 

 

                                                           
32 Perhaps say something about the rise of protectionist rhetoric and (some) action in the wake of the credit 
crisis. 
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advantage to the developing world. In doing so, the GATT process would erode the very 

concept of “developing world,” prodding the world markets toward greater growth and 

integration. Doha promised to end the GATT’s status as a rich man’s club by defeating 

the forces of Western protectionism in key fields such as textiles, agriculture, and steel. 

The history of the GATT since World War II saw the progressive spread of comparative 

advantage in fields where countries thought of as “developing” could compete using 

cheap labor, access to natural resources, or lax regulation. Some states, such as India, 

Benin, or Indonesia, had acquired independence from European colonizers. Others, like 

China, departed from a more rigid central regulation of the economy, for complex 

reasons that included the fall of the Eastern bloc and the defeat of communism, to 

compete in global markets. In all cases, those states acquired comparative advantage in 

sectors of the economy that significantly affected the welfare of the Western allies, and 

they amassed substantial means of production and international goodwill in those fields. 

Doha sought to firm up the integration of these new economic powers in the global 

economy and, at the same time, to pave the way for the integration of additional states. 

The geopolitical map of the economic world that Doha inherited was comprised of 

significant blocs of non-Western countries. In Central and South America, states such as 

Brazil, Argentina, or Mexico had become important actors on the global scene when 

Doha convened, and potential key partners to the United States in a Free Trade of the 

Americas Agreement. In Asia, in addition to Korea, China, and India as obvious 

examples of growing economic states, populous states such as Indonesia became 

important international economic players. In the former Soviet bloc, formerly communist 

states such as Poland have grown to be economic havens and enter the European Union 
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as already important Member States.  In Africa and the Middle East, the situation is more 

nuanced. Some African countries achieved a measure of success in fields where their 

natural resources are in demand and in various industries that evolved after 

independence.  But by and large, the African states suffer from fundamental functional 

difficulties, including urban blight and poverty, health calamities, and borders inherited 

from the colonial nation-state era that for many years have pitted differing ethnic groups 

against one another in existential wars over control of the State. In the Middle East, the 

centrality of oil as a power source has created a massive concentration of wealth. 

However, at the same time, wealth is unevenly distributed, and the more rapid population 

growth rate has created countries (such as Egypt or Jordan) where comfortable middle 

classes are minorities living amidst a large, disadvantaged population. 

For Doha, a principal tool for bringing the poorer countries into the fold, and 

grounding the achievements of the rapidly developing states, was the removal by first-

world nations of what has been perceived as the last barriers to trade. These barriers were 

primarily applied in the form of tariffs, production subsidies, or the abuse of safeguard 

measures or of measures ostensibly aimed at furthering domestic interests such as 

environmental regulation or health. Doha was obviously right to focus on barriers to trade 

as a key issue. While the integration of global markets that took place during the GATT 

years is undeniable, the political power of domestic lobbies (e.g., the agricultural lobby) 

continued to influence domestic policy so much so that today key Western markets are 

still somewhat obstructed for non-Western actors.33

                                                           
33 In the United States, for example, the steel industry benefited for the past 30 years from obviously 
protectionist measures, which the WTO Dispute Settlement Body found illegal. Virtually every 
administration since President Ford’s, for instance, applied safeguard tariffs to industries facing 
competitors from emerging economies (e.g., steel) on the ground that a sudden shift in production patterns 
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Doha promised to eliminate the barriers to trade that the Western advocates of 

comparative advantage still conceded to the natural pull of domestic protectionism. The 

American South would sacrifice a large portion of its cotton culture so that, in Benin, a 

competitive cotton industry could continue to grow and gain a place in the global market 

that its comparative performance warrants under free market rules.  European textile 

workers, in culturally significant urban concentrations such as Paris’ Sentier or New 

York’s Garment District, would accept the economic brunt of the dislocation of market 

activities from those centers to China, India, Brazil, or Indonesia. Ultimately, the global 

pie would have been more evenly distributed among the nation-states that comprise the 

trading bloc. 

The Doha ethos accorded with the underlying theoretical rationale for the GATT. 

The treaties, as we have discussed, were intended to liberalize trade all the while 

respecting the modern liberal democratic Statecraft of the World War II victors. The 

countries traditionally associated with the West, including principally Western Europe, 

the United States, and Japan, used the trading system to increase their wealth and 

redistribute it internally through a variety of top down welfare. The system 

conceptualized nation-states as unitary actors, each of whom should receive a portion of 

the global resources that somehow legitimizes its membership in, and the rules 

governing, the international trade system. Doha, and the remaining GATT rules giving 

                                                                                                                                                                             
warranted an intervention to moderate the economic impact of the outflow of market activities. However, 
the facts showed beyond a doubt that the American steel industry had lost its competitive edge to Korean 
steel mills because those mills used more efficient methods of production with cheaper labor. Most U.S. 
companies had been in bankruptcy for substantial periods of time. The claim that any shift in market 
activities was sudden enough to legally justify a market intervention was a clear pretext to cave in to 
domestic pressures. Likewise, in the agricultural field, the United States and Europe have extended 
domestic subsidies that severely distort competition and hamper market access by states such as Benin. 
While not illegal under the GATT (in most instances), those subsidies fundamentally violated the spirit of 
comparative advantage. 
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developing countries certain preferential rights to impose tariffs to protect growing 

domestic industries, was in essence an effort to end discrimination against the developing 

world, and a mild effort to integrate these states. 

The failure of Doha coincides with a widespread criticism of and protests against 

free trade that leads to doubts about the legitimacy and effectiveness of the institutions of 

world trade. An exploration of the extent to which these phenomena are related sheds 

some light on the root causes of Doha’s fundamental structural shortfalls. Doha failed 

fundamentally because the negotiating parties could not agree on how far the West would 

go to remove protection of certain markets. On a deeper level, Doha asked the world to 

go further down the path of integration without addressing directly the root cause of the 

legitimation crisis. Much as voters rejected the European Constitution partially because 

they challenged the very notion of free capitalist markets, so did the Doha participants 

refuse to embrace the ethos of more free trade and to push the system further along the 

road of integration. 

The root cause of the failure of Doha is the insistence on completing an economic 

enterprise launched and constituted by the World War II victors, using tools that while 

still relevant ignore the constitutional structure of post-modern Statecraft, without 

focusing as well on implementing norms and institutions that are necessary to align the 

global trading order with domestic Statecraft. Doha essentially operated as if each state 

participating in the round of negotiations posseses a welfare system of Statecraft that 

permits it to operate consistent with the GATT ethos. However, the theoretical 

framework of Doha, despite its professed insistence on fairness rather than mere 

maximization of global resources, could not achieve its stated objectives because welfare, 
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sovereignty, and balance of powers are fading as constitutional elements of Statecraft. 

With respect to the non-Western countries, such a system of welfare simply does 

not exist. Countries like India acquired independence in the latter part of the welfare state 

era. They never went through the pre-modern and modern political and social processes 

that gave European countries like France the welfare system presupposed by the GATT. 

The sheer magnitude of their populations may have made it impossible for the Southern 

states to achieve a meaningful welfare system of Statecraft. In all events, though, by the 

time they had the political independence necessary to devise their institutions, the 

Southern states found themselves in a world where Statecraft had already evolved to a 

new stage of development: the post-modern State. The ethos of Statecraft, rather than 

insisting on welfare, had moved to the enablement of economic opportunity. Instead of 

recognizing that these states operate in a post-modern world and will not undergo the 

welfare state transformative stage for which the GATT was devised, Doha insists on 

treating them like younger siblings who would thrive in the family enterprise if only 

given a meaningful job and benefits. The siblings, however, did not go through the 

training that made their elders succeed, not because they are unable to do so but because 

the curriculum had changed. 

In these circumstances, Doha fails the South because its mea culpa is premised only 

on a confession of being a rich man’s club unwilling to extend its tools of resource 

formation to the poor man. Doha’s real sin, however, is the lack of recognition that the 

very countries that it sought to integrate into world markets are not similarly situated. No 

matter how many resources are shifted to African or other less developed states, the 

domestic political and economic system is such that world trade would be unlikely to 
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benefit anyone beyond the trading classes that already exist. The same holds true for 

countries like Brazil, Indonesia, or China. While free trade creates extraordinary 

opportunities, the benefits of world trade do not extend to countries lacking a modern 

welfare system or an infrastructure that enables the nation to reap the benefits of 

comparative advantage. As a result, the spread of the free trade gospel has become erratic 

and fortuitous. Further, the global trade system is losing its legitimacy because it does not 

operate in synch with an ethos that accords with the inner face of the State. 

This phenomenon joins the Western reluctance to accept the decline of welfare,34 

and the association of the GATT’s free trade system with the erosion of a system that has 

been viewed in many quarters as compassionate and socially beneficial. The loud protests 

that accompany every attempt in countries like France to shrink the welfare apparatus so 

as to compete better, illustrate the crisis of confidence that is felt in the Western street.  

The protesters at Genoa or Seattle do not object to the right of African or South American 

nations to compete fairly. If anything, the protest resounds among political actors who, a 

generation ago, were by and large “third worldists” (tiers-mondistes). 35

                                                           
34 Add some detail about the three challenges facing the welfare state. 

 The true bone of 

contention is the subtle but unarticulated recognition that the modern world, and its 

insistence on guaranteeing the economic security of the population, is graduating 

(because of the interaction between domestic and international statecraft that we 

discussed) to a post-modernist form. The Western street rightly perceives free trade and 

the amorphous mass of market based policies associated with it as a root cause of the 

erosion of welfare as a pillar of Statecraft. Just as Doha speaks a foreign language to 

Southern states that do not regard welfare as a form of Statecraft, it asks Western 

 
35 Cite Howse Review. 
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countries to engage in more comparative advantage when the core concerns relate to how 

the world system should be adjusted to regulate in a flat world. 

Instead of presenting an alternative vision of trade that integrates and responds to 

the Western discomfort with its changing nature, Doha blindly insists on a rusty trade 

ethos. The Doha mentality can be likened to the pre-World War II trade culture of 

mercantilism that missed the necessity of adjusting the world trade system to a 

transformed domestic Statecraft. While more comparative advantage is obviously better 

than more mercantilism, now as then the trade system does not accord with the 

geopolitical landscape of the day. Before World War II, the strategic order of the day was 

a solidification of the economic bloc of liberal democratic states to contain fascism and 

communism. Today, as countries as diverse as Spain, the United States, or Indonesia, 

prepare for a post-modern fight against stateless forces of global networked terrorism, the 

world system is relying on an obsolete state-centric model that ignores crucial post-

modern masses that simply will never operate according to the GATT rules and 

experiencing a loss of confidence among the Western victors that bring the system to 

crisis.36

 

  We believe that a constitutional moment is sorely needed, today, to bring the 

world trade system in harmony with the geopolitical map of the world in which Doha 

operates. To this end, I outline the contours of the new norms and institutional structures 

that should be implemented, I analyze their legitimacy in light of established international 

trade principles, and I explore the extent to which they accord with the strategic interests 

of the post-modern liberal democracies. 

Designing a New Legal System 
                                                           
36 This argument is fully developed in Bobbitt (2008). 
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Today, as in the Bretton Woods era, the world must introduce a new 

constitutional economic norm for the international trading order.37

 The new international norm that I believe is needed is the “global enablement of 

economic opportunity,” and I further believe that a new institution dedicated to 

developing and giving concrete expression to this norm is needed.

 At Bretton Woods, the 

trading partners ushered in comparative advantage, a norm that accorded with the 

hallmarks of modern Statecraft. At the time, the principal trading partners had graduated 

to the modern era of Statecraft. They needed to institutionalize comparative advantage in 

order to bring the world trade system in line with the modern constitutional principles of 

sovereignty, balance of powers, nation-state, and welfare. Today, the decline of welfare 

in countries like France, Japan, and Mexico, the “flattening” of the world, and the other 

hallmarks of postmodern Statecraft require that the world install institutions designed to 

give life to the new animating norm of the trading system.  Further, the entry on the 

international scene of states that have not traversed the modern era of the welfare nation-

state contributes to the growing obsolescence of comparative advantage as the central 

international trade norm. 

38  With Ari Afilalo,39

                                                           
37 In its Policy Paper, the Atlantic Council also recommends convening a conference “aimed at 
restructuring the existing institutional architecture” of global trade. Atlantic Council (2007) at 3. 

 

call this organization the “Trade Council,” and I believe that its membership should 

include representatives from the principal trading nations as well as from industry and 

other private interests with a stake in any of the given projects that the Trade Council 

 
38 Global enablement of economic opportunity – is nascent, and its adoption on a global scale is in no way 
guaranteed. The arguments in this chapter serve to explain why I think this emerging norm should be 
nurtured and how the new institution of global trade will engender the growth and development of this 
norm. 
 
39 Patterson and Afilalo (2008, 2010). 
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would undertake.  As an international organization, the Trade Council will step into the 

regulatory vacuum (where regulations are in place but are not enforced by governing 

officials) of the post-modern era and implement programs intended to spread economic 

opportunity to the vulnerable middle classes of the new epoch, regulating on an ad hoc 

basis in a system based on incentives rather than top-down legislation.40

The Trade Council will radically shift the paradigm for infusing capital into the 

pre-modern pockets of the post-modern world. Instead of relying on the regulation of 

foreign private enterprises by the domestic host states, the Trade Council will adopt a 

two-prong approach to making capital available to the excluded classes. First, the Trade 

Council will put into place a new Marshall Plan. This plan will include a financial 

institutional framework for making financial instruments adapted to the circumstances of 

a given region available to small entrepreneurs.

  

41 Unlike the Marshall Plan, which 

featured a one time massive investment into the destroyed economies of a war torn 

Europe, the New Marshall Plan will include gradual extension, on a microeconomic 

level, of capital resources to entrepreneurs.42

The Trade Council will act as an umbrella organization, presiding over a network 

of institutions that could be used to make these financial instruments available, and for 

establishing the related infrastructure that we describe. These institutions will include, 

first, regional banks that will be funded by the member states of the Trade Council. The 

 

                                                           
40 See Breaking the Vicious Cycle of Poverty, Grameen Bank website, 
http://www.grameeninfo.org/bank/bcycle.html. 
 
41 See also www.kiva.org, an organization that facilitates loans between private citizens and small 
businesses in the developing world. Private lending to the third world is also described in Williamson 
(2007). 
 
42  
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Trade Council will also work with private interests and domestic states to create a system 

of domestic incentives for companies to establish what may be conceptualized as “social 

contracts” in the pre-modern and modern pockets of the post-modern world.43

The incentives-based partnership among the Trade Council, states, and private 

enterprises (e.g., multinational corporations) will include the use of tax and other 

regulatory incentives by the home states of the foreign investor. This package of 

incentives would be made available to enterprises that achieve the performance goals 

defined by the Trade Council.

 These 

social contracts will be entered into with respect to both the excluded classes and the 

vulnerable middle classes. Their goal will be to incentivize foreign enterprises to achieve 

the same type of performance requirements that host jurisdictions tried to impose on 

them. Thus, where regulation by national officials has failed (as in the case of Mexico 

having regulations against corporations like Honeywell exploiting its workers but does 

nothing to enforce it in the maquiladoras), incentives might win by encouraging those 

officials to enforce the regulations that are already in place. 

44

                                                           
43 See Struggling Members Programme, Grameen Bank website, 
http://www.grameeninfo.org/bank/BeggerProgram.html. 

 By way of example, the Trade Council may set as one of 

its goals the expansion of the free trade zones recently established in Jordan and Egypt. 

These zones feature the establishment of industrial facilities for European and American 

companies, which can then export their products to the home country with an extremely 

low tariff treatment. These zones extend economic opportunity (for the people of Egypt 

and Jordan, and well as the nations themselves) to areas of the world that, as discussed 

 
44 For a guide to proposed legislation in the 110th Congress of the United States, see Solving Global 
Warming: Your Guide to Legislation, Natural Resource Defense Council, available online at 
http://www.nrdc.org/legislation/factsheets/leg 07032601A.pdf (last visited August 13, 2007); Paulus-
Jagriˇc (2007). 
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above, are of extreme strategic importance in an era of high oil prices and transportation 

costs.45

The passage into the post-modern epoch, however, renders the system of tariffs 

insufficient to incentivize companies to move to free trade zones that are strategically 

located. Post-modern diffuseness, together with the virtual elimination of tariffs during 

the modern era, has two consequences for projects like free trade zones. First, 

manufacturing shifts rapidly to states that offer the most welcoming regulatory and labor 

environments. Second, the virtual elimination of tariffs renders the very concept of “free 

trade zones” much less powerful than it was in the modern era. When tariffs averaged 50 

percent of the landed cost of a product, establishing a free trade zone carried a strong 

likelihood of attracting a significant quantum of business. With tariffs averaging less than 

5 percent, however, enterprises are much more interested in locating a jurisdiction that 

provides skilled labor at a relatively low wage (e.g., China or India) rather than flocking 

to states that offer slightly lower tariffs, but that cannot compete with the regulatory 

comparative advantage of the powerhouses of the post-modern age. 

 

In addition, without the system of incentives that I advocate, free trade zones 

suffer from the same ailments as the international investment system of the modern age. 

Even if enterprises establish factories in the free trade zones, the host states do not gain 

much economic development beyond the temporary employment of workers at relatively 

                                                           
45 The examples adduced by Rodgers (2006) illustrated the basic claim that corruption is one of the greatest 
obstacles to economic and social development because it undermines the rule of law and the institutions 
fostering growth. 
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low wages.46  Enterprises will not accept a system that forces them to confer on the 

domestic economy benefits that go beyond those attendant to the operation of a factory in 

the most cost effective way.47  Failure of the performance requirements legal system in 

the modern era is bound to repeat itself in a post-modern age where enterprises have a 

wide array of choices.48

Instead of relying on domestic regulation,

  In an era where the comparative benefits of free trade are less 

significant than ever, private enterprises are bound to vote with their feet to a much 

greater extent than before and to leave their host jurisdictions if those states impose 

unwanted regulation and resource redistribution on them. 

49 the post-modern system will motivate 

enterprises to move to strategically desirable locations through a system of incentives 

established by the home jurisdiction of the investor enterprise.50

                                                           
46 Soriano describes the desperate conditions inside the maquiladoras, which are matched with wages 
ranging from $3.50–$5 a day. Workers are placed in dangerous conditions, experience sexual harassment, 
and are often exposed to toxic chemicals. Still, the workers hope for increased and fair wages that can 
ensure them more than minimal survival. See Soriano (1999); Although maquiladora workers along border 
towns collect higher wages than people working south of the cities, it is still not enough to cover the higher 
cost of living at the border. Bacon interviews a maquiladora worker who attests that his wages are not 
enough to sustain his family, and barely enough to put food on the table. Further, Bacon reveals the dirty 
sweatshops to be sites of toxic exposure. See Bacon (1997). 

 This system of incentives 

may include tax breaks, subsidies, and other benefits that may be used by the “exporting 

 
47 About.com, 2007, Maquiladors in Mexico, 
http://geography.about.com/od/urbaneconomicgeography/a/maquiladoras.htm (reporting that the number of 
maquiladora workers has doubled since the 1990s and continues to grow and while foreign companies 
thrive and continue to raise more sweatshops along border towns, poor conditions inside many of the 
maquiladoras remain stagnant and without meaningful improvement). 
 
48 For a brief introduction, see Corporate Watch, Maquiladoras at a Glance (1999). Available online at 
http://www.corpwatch.org/article.php?id=1528; Baz, Aureliano (2007) Gonzalez Manufacturing In 
Mexico: The Mexican In-Bond (Maquila) Program. 
 
49 I see the evolution of the State from nation-state to postmodern state as a move that sees incentives 
replace regulation as a primary tool of the State to engender economic growth and as a regulative tool 
(including welfare). 
 
50 Brown et al. (2005) at 4–15, outline the growth and history of regional trade agreements, citing instances 
where they have contributed to economic prosperity and stability as well as scenarios where individual 
member states have been adversely affected by the entry into force of an RTA. 
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jurisdiction” to entice its enterprises to move to free trade zones.51  In other words, if the 

United States wants its companies to move to the Egyptian free trade zone, and to have a 

meaningful impact in relation to the enablement of global economic opportunity, it must 

also act domestically rather than rely solely on the mechanics of tariff reduction and the 

Egyptian government’s ability to regulate.52

The social contract, in this instance, could involve a promise by the enterprise to 

use local suppliers to manufacture a meaningful part of its product. It could also include a 

commitment to acquire stakes in local companies, and to give them privileged status as 

suppliers to the home market of the investor enterprise. Likewise, the investor enterprise 

could commit to take on a specified amount of higher-level employees. Instead of 

 The strategic interest of the United States in 

such a system is clear, and in keeping with post-modern Statecraft the structural 

framework will include a partnership among an international organization, domestic 

states, and private concerns. 

                                                           
51 See McGinnis (2004) at 353–365 (arguing that proposals for transfer of additional power to WTO to 
regulate substantively in areas such as labor or the environmental standards would create an unworkable 
“global government” and that the WTO should confine itself to its central task of  reducing barriers to 
trade). Mc Ginnis and Movsesian, 2000, at 522–530 (one purpose of WTO is to remove national 
authorities’ ability to adopt protectionist measures by transferring power of relevant subject-matter areas to 
international authority). 
 
52 Professor Weiler explored the evolution and formation of the European Union, and the relationship of the 
greater whole to the individual states. Weiler developed a powerful theory and axiom of international law 
holding that the less “Exit” states have the more “Voice” they will require in the formation of international 
law.  Weiler illustrates this theory in the context of the European Union, showing how the Luxembourg 
Crisis of the mid-1960s was linked to Member State (France in particular) surprise at the extent to which 
the European Court of Justice “constitutionalized” European law, giving it direct effect and supremacy. 
Together with the Treaty framework giving individuals access to national courts for cases arising under 
European law, the European Court jurisprudence gave European law a presence within the European legal 
fabric akin to national law in a federated state, and, to a substantial extent, deprived the Member States of 
the ability to exit the European system. See Weiler (2005) at 2403. See also Cass (2005) (critiquing main 
conceptual paradigms for understanding the WTO: institutional managerialism (represented by J. H. H. 
Jackson), rights-based constitutionalization (represented by E.-U. Petersmann) and judicial norm-
generation (represented by Weiler); and arguing that the WTO system is not constitutional in nature and 
should take into account to a greater extent the uneven playing field and the economic development needs 
of states in order to achieve democratic legitimacy). See Petersmann (2000), (arguing that WTO should 
adopt human and civil rights as core constitutional values, in additional to economic rights). 
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primarily using local workers for unskilled jobs and “Western” workers for skilled 

undertakings, the enterprise could train and equip the local workforce with the skills 

necessary to establish businesses of their own and compete in the post-modern global 

market. 

This structure would go hand-in-hand with the network of banks that I advocate. 

Entrepreneurship and economic opportunity might arise among the excluded classes in 

virtue of the system of incentives created by the Trade Council and its partners. An 

Egyptian company making zippers or other garment hardware might, for example, 

acquire the skills and network necessary to compete meaningfully in the United States. 

That enterprise could apply for a loan from a regional bank working with the Trade 

Council to build the infrastructure necessary to produce its goods in greater quantity and 

compete more meaningfully in the post-modern global markets. The enablement of 

economic opportunity would come from the junction of two separate, eminently post-

modern programs, under the aegis of the Trade Council.  The social contract and 

incentives structure would also extend to solving the problem of the vulnerable middle 

classes.53

The next area of activities for the Trade Council relates to the establishment of 

infrastructures for the pre-modern pockets of the post-modern world, and of collaboration 

with other post-modern organizations to address the externalities engendered by the 

passage from the modern to post-modern age. Let us start with the second category of 

 The social contract, in this context, would provide incentives to companies in 

return for action that fosters the economic opportunities for the vulnerable middle classes.  

                                                           
53 The examples adduced by Rodgers (2006) illustrated the basic claim that corruption is one of the greatest 
obstacles to economic and social development because it undermines the rule of law and the institutions 
fostering growth. 
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work, which will also be relevant to my discussion of infrastructures. As discussed 

previously, the globalization of economic activities has resulted in a large number of 

externalities, which no single state has the capacity to regulate and which international 

organizations alone cannot eliminate. Environmental protection and resource 

conservation are classic examples of this phenomenon.54 As is well known, the explosion 

of economic activities in the post-modern age has created thorny questions of 

environmental protection.55 The externalities created by globalized and intensified 

industrial activities span several discrete subject matter areas, which have become 

household names throughout the world.  Global warming, acid rain, destruction of rain 

forests, multiplication of the number of endangered species, are all examples of the type 

of environmental dangers that were born out of the modern era and have become post-

modern mainstays.56

The modern age relied on domestic Statecraft to take care of these problems. 

Regulating industry’s impact on the environment was a central function of the welfare 

nation-state.

 

57

                                                           
54 See Wan (2001) at 22–70 and 186–204 (Wan argues that Japan competed with the United States on the 
economic level, at the same as it provided essential political collaboration and shored up the modern liberal 
democratic alliance on both the political and the economic level); See Horsley and Buckley (1990) for a 
general narrative of Japan’s economic achievements since World War II. 

 The Trade Council would replace the largely ineffectual state-to-state 

 
55 See Agnew and Entrikin (2004) at 2 (the joint effect of the massive infusion of US aid to Europe and the 
implicit acceptance of open trade and investment were essential factors contributing to the Western 
European choice of a modern liberal democratic alliance with the United States). 
 
56 For a guide to proposed legislation in the 110th Congress of the United States, see Solving Global 
Warming: Your Guide to Legislation, Natural Resource Defense Council, available online at 
http://www.nrdc.org/legislation/factsheets/leg 07032601A.pdf (last visited August 13, 2007); Paulus-
Jagriˇc (2007). 
 
57 Certain important players in the international scene, such as Indonesia and India, may still qualify as 
modern states. While operating in an increasingly post-modern world, these states continue to adhere to 
notions of sovereignty and nation, and they are not characterized by the same degree of diffuseness that is 
increasingly apparent in postmodern states. But see, for example, Gurcharan Das, Is India Shining? Wall St 
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system of negotiation with a system of incentives linked to the programs that we describe 

earlier. States that agree to comply with defined environmental objectives could be given 

preferential treatment in the web of incentives given to Western companies to do business 

abroad.58 For example, if Indonesia adopted a sea turtle protection system that complies 

with the Western standards, a more substantial package of incentives could be given by a 

grouping of Western states to induce their companies to manufacture in Indonesia. The 

same structure could be used to induce Brazil to cease destruction of the Amazon forest.59

The incentives-based approach to tackling these global problems would go hand-

in-hand with international efforts to build infrastructure necessary to assist the pre-

modern regions of the post-modern age to compete more meaningfully in global markets. 

The New Marshall Plan that I advocate would include, in addition to the financial 

instruments system described earlier, investment in the infrastructure of strategically-

designated states.

 

60

                                                                                                                                                                             
J A20 (May 3, 2004) (discussing India’s drive to achieve “nation building” through economic success). For 
a more in-depth discussion, see Luce (2007). 

 In turn, these states would be asked to comply with internationally-

defined goals in order to avail themselves of the economic packages. The Trade Council 

 
58 While this contract was signed shortly before the adoption of the treaty, it is often cited as a paradigmatic 
example of the type of incentives-driven framework the treaty is intended to foster. 
 
59 Thapa discusses the historical background of debt-for-nature swaps and their impact on economic 
stabilization in developing countries. See Thapa (2000). 
 
60 In international investment, for example, states used principally “gunboat diplomacy” to resolve conflicts 
during the mercantilist era. This resulted in a Darwinian playing field where imperial and other strong 
states would impose their will on weaker states. In that world, as La Fontaine would say, “la raison du plus 
fort est toujours la meilleure.” (the reason of the strongest is always the better). The “Calvo Doctrine” 
(named after the Argentinean jurist Carlos Calvo, the idea is that the location of an investment decides the 
jurisdictional question for dispute resolution) was, in part, a reaction to the power-driven structure of the 
global trading order. That school of thought provided that each state (in particular a developing country) 
was free to impose its own rules, implemented through its own institutions, free of interference from 
foreign states. While the Calvo Doctrine rejected international institutions as legitimate law-makers and 
dispute resolution fora, it departed from the model of dispute resolution through force. See Cook (2007) at 
1087–1089. See also Lekachman (1959) at 43 for discussion of the mercantilists’ zero-sum view of the 
world. 
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would coordinate among the Western states, which would pool resources to fund the 

projects, the host states, and regional organizations such as the Organization of African 

States.  

In addition, the Trade Council will provide a clearinghouse for taking the 

collective action needed to provide stability to global markets in light of the 

commodification of money and other regulatory tools.61

Such a redefinition of the foundational trade norms and institutions is not only 

necessary to align the international trade order with domestic Statecraft, but to align trade 

with the strategic order of the day.

  Here again the goal will be to 

provide for the global enablement of economic opportunity, by establishing the 

conditions necessary for the global markets to operate in a stable fashion despite the loss 

of control by the nation-state over market conditions.  Altogether, the Trade Council will 

transform the ethos of international trade from an efficiency maximizing structure relying 

on the nation-state for redistributive justice, to a system designed to shore up and spread 

economic opportunity for the new global middle class, and for the excluded classes that 

need to be brought into the fold of the globalized marked. 

62

                                                           
61 As Richard O’Brien explains (O’Brien (1992)), money is an “information product.” Money is an 
‘information product.’ The very essence of money is not so much in its physical appearance as in the 
information it conveys, whether as a debt, a store of value, or a medium of exchange. Its universality 
depends on the fact that everyone knows what money means, or can mean, even if it takes skills to manage 
it, to manipulate it, to use it. Money can exists in a physical state, or it can exist as an item of information, a 
record in a ledger, or even in an unwritten understanding between people and organizations. As soon as 
money goes beyond its physical state, its  information characteristics come into play. Access to money 
depends on access to that information. Its existence as an information item also gives money its flexibility 
and its ‘fungibility’, the ability to be transferred from place to place, to move from purpose to purpose. 

  We are living in a post-welfare Statecraft epoch that 

 
Ibid at 7. 
 
62 Of course, I am approaching this question from the standpoint of the values that still characterize the 
Western liberal democratic victors of World War II, values we believe should be protected against the 
existential threats of the twenty-first century. We have essentially argued throughout this paper that the 
international institutions and norms of trade may be structured by the victors of war to accord with their 
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requires a rethinking of the outer trade face of the State.63 Consider, by way of example, 

the proposed FTAA which would expand NAFTA to cover all of North and South 

America.64  While the FTAA is the natural evolution of NAFTA, if it is based on modern 

concepts of welfare it will rely on member states to redistribute the benefit of the 

increased economic market.65  However, many of the states do not have the infrastructure 

necessary for the twentieth century’s system of welfare.66  Instead of the FTAA creating 

a solidified American economic market base it will result in shifting the maquiladoras 

currently in Mexico to places where production is more efficient.67

                                                                                                                                                                             
inner Statecraft. We also argue that the trade order should be harmonized with Statecraft before war makes 
such a move an inevitable historical choice. Like observers such as Mandelbaum (2002), our frame of 
reference is unapologetically Western in that we believe that democracies and democratic ideals like 
freedom of the press, religion or speech, and free markets, should be protected against the ideological 
threats of the day. However, our construct does not rely at all on clichés such as “exporting democracy” or 
imposing Western values on other cultures. Neither do we endorse the notion that any that such values are 
superior to or should exclude others.  We believe that post-modern Statecraft should be embedded in a new 
global trading order. The poets of Bretton Woods embedded liberalism in a modern comparative advantage 
system. Today’s poetry should embed enduring democratic ideals into a post-modern order of economic 
opportunity. 

  This would create a 

 
63 See Angresano (1996) at 89. 
 
64 The following comment is an accurate, albeit provocative, statement of some of the challenges of the 
NAFTA’s future: 
 

[G]overning class intellectuals in all three countries [the United States, Canada and Mexico] are 
thinking about NAFTA’s next stage. It will require a much more intense level of integration 
among the three nations than even the people at the Independent Task Force on the Future of 
North America will publicly admit. Thus, in order to make a customs union effective, a whole host 
of economic policies have to be in some way harmonized – taxes, products, standards, and 
eventually currency. To say the least, this will raise a huge number of complicated and contentious 
issues, including those of sovereignty and the fate of what is left of each nation’s social contract 
that cannot be avoided by repeating the mantra of “free trade,” and for which the electorates of the 
countries – particularly the United States – are not prepared. Faux (2006) at 220. 

 
65 Free Trade Area of the Americas, Third Draft Agreement, November 21, 2003. Available online at 
http://www.ftaa-alca.org/FTAADraft03/Index e.asp. 
 
66 Critics of the NAFTA argue that the treaty has done little to change this state of affairs. Proponents of the 
treaty, they claim, argued that labor rights, safety standards, and environmental laws would all be protected 
but the lack of access to effective dispute resolution meant that aggrieved workers did not gain the 
promised access to justice. See Bacon (2004). 
  
67 See Robinson (1995) at 484 n. 31 (defining social dumping as a state of affairs “where the labour costs of 
production are held below the levels that they would attain in a regime of free and democratic unions and 
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fractured American market rather than solidifying the market.  One main purpose of 

NAFTA was to raise the standard of living in Mexico in order to diminish the numbers of 

undocumented people entering the U.S. because economic opportunity could be realized 

in Mexico.68  However, the modern norms implemented in the post-modern market 

proved ineffective.  Under NAFTA Mexico has been unable to implement the welfare 

system promised by the twentieth century model.69  Therefore, the FTAA will ensure 

Mexico’s demise as production moves to other states.  This creates security concerns 

because it would increase unrest in formerly Mexican maquiladoras.  Implementing an 

FTAA resting on foundational principles of global enablement of economic opportunity, 

rather than a classic free trade area, would solidify a collective power of states, 

international organizations, and private actors based on a system of opportunity rather 

than entitlement.70

Likewise, the global enablement of economic opportunity will shore up the 

economic opportunities the GATT provided throughout the world.  It will solidify a 

  This will foster the interdependence and interconnectedness among 

the victors and newly developed states.   

                                                                                                                                                                             
basic worker rights, owing to acts of corporate and/or government commission (e.g., repression of labour 
unions or worker rights) or government omission (e.g., failure to pass or enforce basic worker rights and 
labour standards”). Adams and Singh (1997), however, review the arguments advanced against the NAFTA 
and, in light of its early experience, argue that the treaty performed better than expected. 
 
68 Griswold (2002) at 2 details the background for these discussions. He argues that, despite increasingly 
close Mexican-American ties, the United States has persisted in discouraging labor migration, thereby 
creating a massive class of illegal immigrants. In turn, the illegal immigrant problem has caused grievous 
consequences on both sides of the border and has made it necessary for the leaders of the two countries to 
attempt to coordinate their policies. 
 
69 Hufbauer and Schott (2005) have argued that an overhaul of the immigration laws, in conjunction with 
the adoption of stronger core labor standards, is necessary to improve the effectiveness of the NAFTA and 
meaningfully increase the welfare of its intended beneficiaries. These measures would be candidates for the 
type of action by the Trade Council that we advocate below. 
 
70 See Perez-Lopez (1995b) at 461–474 (examining how regional economic integration, including the 
NAFTA, can promote the adoption of international labor standards). 
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global post-modern market that will ensure survival of the modern liberal democracies. 

There are no guarantees that this system will eradicate all, or any of the strategic threats, 

just as there was no guarantee that Bretton Woods would result in the defeat of 

communism as an alternative mode of Statecraft, or that a 1917 Bretton Woods would 

have averted the rise of Nazism.71  It would be unreasonable to place such a burden on 

trade alone: indeed, such guarantees were never placed on the welfare component of the 

twentieth century.  However, continuing to engage in a post-modern global market with 

nation-state concepts of governance will only exacerbate the security risks.  Moving 

forward with yesterday’s strategy will most definitely hamper the democratic world in the 

next global conflict, and the global trading order must evolve to incorporate a system that 

allows the global players to shore the trading classes that have emerged from the 20th 

century into a solidified whole.72  The global enablement of economic opportunity, and 

the institutions that will effectuate it, provide the substitute to a Bretton Woods structure 

that is no longer sufficient to proceed with an international trade order that is aligned with 

both domestic Statecraft and its outer strategic component.73

 

 

The Post-Modern State and the Legal System  

                                                           
71 See Shaw (2000) at Part I (outlining the roots of European integration, including among other things, the 
political climate change that followed the end of World War II and the Western realization that bringing 
Germany within the fold of Europe rather than punishing it would foster security, and providing an 
historical account of the continued legal, economic and political integration of Europe throughout the 
twentieth century, emphasizing the non-linear features of the integration process and the various crises 
(such as the Luxembourg crisis) that Europe faced). 
 
72 Nelson (2007) describes analysts’ predictions that a Chinese middle class hungry for consumer products 
will arise and create an untapped, enormous market for producers of those goods. 
 
73 Doha WTO Ministerial 2001: Ministerial Declaration of November 14, 2001, 
http://www.wto.org/English/thewtoe/ministe/min01e/mindecl e.htm, last accessed August 28, 2007. 
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The legal system of the society of post-modern states will be very different from 

that of the Bretton Woods nation-state.  The differences will be driven by new legitimacy 

demands of the State.  In the realm of security, the legal system must continue to rethink 

the dichotomy between war and crime.74

Comparative advantage was an economic norm that complemented – indeed, 

engendered – the welfare enhancing capacities of the State in the era of the nation-state.  

Welfare, as it is now understood, is in a process of decline and change.  The welfare 

promises of the world’s leading nation states are increasingly unsustainable in the 

domestic sphere.  In the realm of developing nations, the promise of welfare through 

embrace of comparative advantage has failed.  At the level of the legal system, it is 

imperative for states to rethink the nature of welfare both at home and abroad.  I have 

suggested that a new economic norm is developing, one that will reveal a shift in how 

states meet the legitimacy demands of their populations.  In this picture, law will look 

very different than it does now.  But how?   

  In terms of the focus of this Article, the global 

trading order, there will be a marked shift from law (regulation) to incentives, as the 

states that comprise the global trading order struggle to implement a new economic norm 

that completes the work left undone by comparative advantage. 

I have already provided an account of why I believe states will reorient and 

reconceive the meaning of “welfare” in the twenty-first century.  This move, which I 

have characterized as one from law-as-regulation to the creation of economic incentives, 

will be a fundamental feature of post-modern Statecraft.  If I am right, states will 

continue to trim their traditional welfare entitlement schemes and replace them with 

incentive structures that are responsive to the realities of globalization.  The short way of 
                                                           
74 On this matter, see Bobbitt (2008), 
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characterizing this is to say that there will be less “law” (understood in a nation-state 

sense) and more economic opportunity. 

A second dimension of law, as a component of the “legal system” of the twenty-

first century, is the growth of private legal orders.  Consider by way of example, 

commercial law.  If you are a US lawyer, you will think of the Uniform Commercial 

Code.  Civilian lawyers will call to mind the BGB, the French Civil Code, and similar 

national legal norms.  The fact of the matter is that when it comes to the resolution of 

large scale (in terms of dollars) commercial disputes, courts are almost completely out of 

the picture as is European law (be it “European” law or the law of a Member State).   

International commercial law has been relocated from municipal legal systems to  

arbitration.  According to Dezalayn and Garth,75

In terms of numbers, there were 120 arbitration centers in 1991 and 1,000 

arbitrators by 1990. By 1992, the number of arbitrators had doubled. In effect, the “law” 

of commercial law has become Anglo-American common law with justice dispensed not 

through courts, but in offices populated by lawyers trained in England and the United 

States. Hence, we can say there really is “international law” in the sense that there is law 

that applies around the globe. But the law is not “global law” because it is the product of 

one legal system, a system that has now been elevated to a dominant position by virtue of 

 an ever-increasing percentage of 

worldwide transactions are resolved through a network of arbitrators who are members of 

what can only be described as a “club.” No state controls the composition of the 

community. Membership in select organizations is all that is required.61 Populated by 

large English and U.S. law firms, the “law” of international private law is decidedly 

Anglo-American. 

                                                           
75 Devely and Garth (1996). 
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the growth of private arbitration.  For the resolution of large-scale commercial matters, 

commercial arbitration has replaced national courts.  The law of national systems has 

been replaced by Anglo-American contract law, which now dominates the substantive 

law of global commerce.  

My point about arbitration is that it illustrates how the idea of “a legal system” 

completely fails to grasp the role of law in a post-modern world of diffuse legal orders.  

Whether it is “international law,” commercial law, intellectual property rights or global 

economic law, the idea of “a legal system” simply cannot capture the situation on the 

ground, as it were. 

Further evidence of the trend away from state-centric models of legality is 

provided by the rise of Transnational Private Regulation (TPR).  An early discussion of 

this phenomenon is found in the work of Lisa Bernstein.  Bernstein detailed the ways in 

which the diamond and cotton industries in the US were governed by norms and 

institutions that had little or no contact with municipal legal systems.76

TPR has gown far beyond the confines of a private association to include regimes 

of self-regulation.  There is no better example or context for discussion of this than the 

supply-chain.  As Cashaure, Auld et al

  The phenomenon  

Bernstein described has evolved to become a truly transnational element of “law” and the 

“legal system.”   

77

                                                           
76 Bernstein, 1992, 1996, 2001. 

 argue, the supply chain constitutes the “ultimate 

source of authority “ for giving effect to mechanisms of “non-state market driven 

governance.”  Product purchases with significant market power can impose regulatory 

 
77 Cashore, Auld et al. 2004. 
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standards on their suppliers which, should the supplier not comply, sanctions will be 

forthcoming.78

A final example of the growth of non-legal norms is the network of NGOs, 

especially those that set and/or maintain industry standards.  Industries such as clothing, 

agriculture and automobiles are all subject to norms created by non-governmental entities 

that set standards for fair practices, product safety and environmental protection.  In 

many instances, these non-governmental entities have proven to be highly effective in 

setting standards for the production and distribution of a wide variety of goods.  Given 

their normative power, it is safe to say that they are as effective in what they do as any 

state legal system. 

   

 

Conclusion 

Legal systems are the constructs of states.  A state’s legal system is a function of 

the kind or type of constitutional order of the society of states.  As Statecraft evolves over 

time, the legal system evolves to reflect the changing legitimacy demands of the 

population vis-à-vis the State.  This complex process has several dimensions, which I 

have described in as “faces” of the State.  To understand how states will build the legal 

systems of the twenty-first century, we need to take account of the changing nature of the 

State and the legitimating role of law as an aspect of Statecraft.  It is often said that 

everything we know about the future is gleaned from the past.  To some extent, this is 

true.  The State is not going away but it is in a process of change.  In this Article, I have 

                                                           
78 The widespread use of private standards is now before the WTO which is evaluating the practice for 
violation of anti-discrimination standards. 
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attempted to glimpse these changes and to account for the place of the legal system in the 

continuing story of the evolution of the State and its legal systems. 
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