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Laws are created to further many ends. Some are created to further the same ends by 
different means. Criminal laws are created both to (i) reduce the incidence of 
wrongdoing and (ii) hold wrongdoers responsible for their wrongs. Some criminal laws 
are created to further end (i) by means of compliance. End (ii) is to be furthered only if, 
regrettably, some fail to comply. These criminal laws, we can say, are made to be followed. 
Other criminal laws are not created with compliance in mind. Conviction, in these cases, 
is no regrettable fallback. It is the primary means by which the law is to contribute to 
ends (i) and (ii). It might seem odd to seek to convict those who violate a law with which 
one does not seek compliance. But this is not odd if conviction is meant to occur only 
when some aggravating factor is present, the presence of which is taken to make 
offending acts wrong. By leaving the aggravating factor out of the offence-definition one 
makes it easier to convict and punish wrongdoers. More of those who commit wrongs 
can then be held responsible, which may in turn reduce the incidence of future 
wrongdoing. This contribution to ends (i) and (ii) can be made when—and only when—
people fail to comply. Laws of this second kind are made to be broken. 
 
Section I contrasts laws that are made to be followed with laws that are made to be 
broken. It considers some arguments in favour of creating laws of the latter kind. 
Sections II considers an argument against. That argument—which I will call the rule of 
law argument—runs as follows: All legal systems confer legal powers on officials to 
create new legal obligations for particular individuals. Those powers (or some of them) 
may only be exercised if certain triggering conditions are met. The rule of law requires 
that the law guide the state’s use of these powers. More precisely, it requires that 
empowered officials make decisions about whether there is good reason to exercise a 
given power by asking whether the triggering conditions for its exercise are met. So 
officials must not first decide that p is a person against whom there is good reason to 
exercise a power and then take steps to bring it about that the triggering conditions are 
satisfied in p’s case. A fortiori, they must not make decisions of this kind about p, and then 
alter the triggering conditions themselves so that p satisfies those conditions. I argue that 
this is precisely what law-makers do when they create laws that are made to be broken. 
So the creation of such laws is itself a violation of the rule of law.  
 


